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Page 10, line 17, /or "Hy. and Bl.," read " H. Bl." 

Page 37, line 13, after " Bued," insert " upon." 

Page 38, line i5,far " must," read '* should." 

Page 41, in bead note, for " Brook," read " Boothr 

Page 234, line 19, prefix " Further plea.'* 
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Page 242, line 2, /or " bj," read "in." 

Page 244, for " Pt's/ffott t. Shelton," read " Piggott v. Stralton." 

Page 812, line 11, in head note, /or " defection of," read " defects in." 
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MAY, JUNE, AND NOV35MBER, 1875 • 

REGHNA V. W. I/. WARNE. Jfoy 17, 24. 

Verdict — Recommendation to mercy — Special ffrounds — Forgery — Intent io 

defraud, 

Semhle, The terms in which a jury recommend a prisoner, whom they hare 
found guilty, to mercy, are not to be taken as part of the yerdict. 

On an indictment for forgery and uttering a promissory note, the jury first 
returned a rcrdict of guilty, with a recommendation to mercy on the ground that 
he did not intend to defraud. The Judge told them to reconsider their verdict, and 
said, if they thought there was no intention at all to defraud, they ought to find 
him not guilt j. The jury reconsidered their verdict, and found the prisoner guilty, 
but recommended him to mercy on various grounds, set out in writing ; the first 
being that there was no intent to defraud, as the personer believed he would receive 
money from home in time to meet the bill ; 

Held, That the recommendation to mercy did not qualify the verdict, and that 
the conviction was good. 

This was a Crown case reserved by Johnston, J. 

Case. 
The prisoner, William Lamont Wame, was tried before me, at 
the last sitting of the Circuit Court of the Supreme Court at 
Wanganuij on Monday, the 26th April, 1875, upon an indictment 
charging him with forging an indorsement to a certain promissory 
note, and uttering the same, knowing it to be forged. The 
prisoner was found guilty, and strongly recommended to mercy 
by the jury, on the groimd that they believed the prisoner 
expected to have money to meet the promissory note when due, 
and that they were of opinion he did not intend to defiraud the 
prosecutor. I desired them to reconsider their verdict, and say 
whether they persisted in their recommendation to mercy, direct- 
ing them that, if they thought he had no intention at all to 
defraud, they ought to find the prisoner " Not guilty.^' In half 

an hour the jury returned with the same verdict, and again 
VOL. ni.— Pabt 1. 1 
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strongly recommended the prisoner to mercy, upon grounds which 
were reduced into writing by them/ and signed by their Foreman. 
These are as follows : — 

Ist. With no intent to defraud, believing, from his showing, that at the time the 
promissory note fell due he would hare received money from home to meet it. 

2nd. His evident simplicity in believing that, having given the forged note, it 
would condone the forgery if he met it when it fell due. 

3rd. That had he possessed ordinary sense, ho would never have forged the 
promissory note, when he could simply have refused to pay Mr. Tingey, thus laying 
himself open to a simple summons. 

4ih. That he received no other consideration than the simple payment of the two 
pounds due for board. 

5th. From the evidence of Sergeant Beid, it appears that the money, even above 
what he expected, was received from home before the time of the promissory note 
falling due. 

On these grounds wo strongly recommend him to mercy. 

A. D. Willis, Foreman. 

I directed this statement to be annexed to the indictment, and 
sentenced the prisoner to three years' penal servitude ; but, doubt- 
ing the validity of the conviction, I respited the execution of the 
judgment until the opinion of the Court of Appeal could be 
obtained on the question, whether the grounds of the recom- 
mendation to mercy are so incorporated with the finding of the 
jury as to render it an inconsistent verdict. 

The question for the opinion of the Court is whether, under 
the foregoing circumstances, the conviction can be upheld ? 

Alexander J. Johnston. 

Izard appeared for the Crown. 

The prisoner was not represented by counsel. 

Izard, — The question in this case is, whether the recommenda- 
tion to mercy with which the jury accompanied their verdict is to 
be taken as a part of and qualifying the verdict ; and whether the 
language used by the jury in the recommendation does not make 
the conviction bad. It is submitted that the terms of the recom- 
mendation to mercy are not part of the verdict, and that, even if 
they were, they did not so qualify it as to make the conviction 
bad. 

The case of Reg. v. York (1 Den. C. C. 332) seems at first 
rather against the prosecution. There it was held, on an indict- 
ment for stealing a watch, that a verdict of " Not guilty of stealing 
the watch, but guilty of keeping it in his possession in hope of 
reward,^' must be taken altogether, and amounted to a verdict of 
acquittal. 
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In Reg. v. Trebikock (Dearsly & Bell, 453), and Reg. v. Craw- ^8^5 
shaw (Bell C. C. 303), recommendations to mercy were held to be . Keqiwa 
no part of the verdict. Waenb 

The case of Rex v. J. J., of SuflFolk (5 Nev. & Man. 139; 
8.C. H. & W. 313), is to the same eflfect. 

Oar. adv. mdi. 

Frenderqast, C. J., delivere4 the judgment of the Court.* 

In this case the jury found the prisoner guilty of the oflfence 
charged against him in the indictment (which was for forging and 
uttering an indorsement to a promissory note with intent to 
defraud) , but accompanied the verdict with a recommendation to 
mercy, on certain grounds set forth in the case stated. 

It is unnecessary in this case td decide whether, where a jury 
has found a verdict of guilty without qualification, but has accom- 
panied that verdict with a recommendation to mercy on grounds 
inconsistent with the verdict, such recommendation and grounds 
can be treated as part of the verdict, and as qualifying it. In 
Trebilcock's case (1 Dearsly & Bell, 453), where the jury found 
the prisoner guilty of stealing, but accompanied the verdict by a 
recommendation to mercy on certain grounds, the judgment of the 
Court was given mainly on the ground that the grounds of the 
recommendation in that case were not inconsistent with, and did 
not qualify, the verdict. Lord Campbell, C.J., and Martin, B., 
thought that a recommendation to mercy and ^^ the grounds thereof 
formed no part of the verdict.^^ Lord Campbell, C. J., says, " That 
is no part of the verdict : the jury found the prisoner guilty without 
qualification. They then recommended him to mercy, and they say 
loosely that the reason is, that they think he had an ultimate inten- 
tion to return the plate.'^ 

Again, he says in his judgment, ^^ Now, I doubt whether what 
the jury say, in giving their reason for recommending the prisoner 
to mercy, is to be considered as part of their finding;'' and Martin, 
B., says, " The recommendation to mercy, and the words which 
accompanied it, were no part of the verdict, and had nothing to do 
with it ; and when the jury said ^ Guilty,' there was an end of the 
matter, so far as the verdict was concerned." 

The case of R. v. York (1 Denison's Crown Cases, 335), is 
not in point. There was no recommendation to mercy in that 

* Piendergast, C. J., JohziBton, J., Gilliesi J. 
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^^^^ case, but the verdict of guilty was qualified by what the jury found 
BsoiKA as part of the verdict. 

Wjumtb In fl. V. Maloney (9 Cox^s C. C. 6), on an indictment for 

murder, the jury found the prisoner guilty, but recommended him 
to mercy on the ground that there was no evidence of the act 
being premeditated. Byles, J., nevertheless sentenced the prisoner 
to death. 

In Reg, v. Cratoshaw (8 Cox's C. C. 375), where the jury 
found the prisoner guilty, but recommended him to mercy on the 
ground that ^^ perhaps he did hot know that he was acting con- 
trary to law,'' Erie, C. J., decided that the ground did not qualify 
the verdict ; he, however, did not advert to the objection that the 
recommendation formed no part of the verdict. 

In the present case the jury, in their recommendation to 
mercy, assume that the verdict is correct, and that the prisoner 
had committed the forgery. They speak of the note as " forged, 
and of the prisoner's belief that he would ^^ condone the forgery 
by repaying the note when it fell due. 

The first ground of the recommendation — which is as follows, 
'^ With no intent to defraud, believing, from his showing, that at 
the time the promissory note fell due he should have received 
money from home to meet it " — ^is not, taken as a whole, incon- 
sistent with the verdict. The jury do not say absolutely that 
there was no intent to defraud, but that he had no intent to 
defraud, because he believed that he would have means to pay the 
note when due. 

It is unnecessary to cite authorities to show that such a belief, 
even if found as a fact by the jury, and as part of a special findings 
would form no ground of defence. However, taking together all 
the grounds of recommendation by the jury, it is clear that such 
grounds are based on the assumption of the guilt of the prisoner^ 
and that the jury did not intend, by the recommendation tomercy^ 
to qualify the unqualified verdict of guilty which they had already 
returned. The conviction, therefore, is affirmed. 

Conviction affirmed. 
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Common and Statute Law applicable to Colonies — Riparian rights — Fouling stream — Dec. S, 4, and 
Stream through or abutting on land — Damages^ substantial or nominal, where 7, 1874; May 
fouling hg various persons — Aoquiescencef and Quiescence — Gold Fields Act, 1866, °* lo7o, 
s, 6 : Regulations — Power to use water — Returning polluted water to stream — 
Right of Crown to auriferous deposits — Right of Crown as against its grantees. 

The common law respeoting the rights of ripamn proprietors is applicable to 
the colony. 

The common-law rights of such proprietors are so far abridged by the provisions 
of " The Gold Fields Act, 1866," s. 6, as to give the holders of miners' rights the 
power to take, divert, and use the water of streams on private lands, subject to 
regulations made under the Act ; but the miners are not entitled to return the water 
into the stream in a polluted state. 

Auriferous deposits belong to the Grown, subject to the gold fields laws of the 
colony. 

But the Crown would not be entitled, for mining purposes, to foul streams beyond 
gold fields to the dolriment of the holders of land under Crown grants. 

A freeholder may maintain an action for polluting water flowing through or past 
his freehold, unless it be within a proclaimed gold field, and the pollution be justified 
by statntoiy regulation. 

In the absence of prescription or grant of an easement, it is unimportant whether 
the freeholder bought his land before or after the proclamation of a gold field. 

There is no distinction, as to use of pure water, between the rights of a freeholder 
possessing land on one side or on both sides of a stream. 

Semhle, that in the colony the riparian freeholder on each side of a stream is 
entitled to the soil, usque ad medium JUum aqua. 

The nature and extent of a riparian proprietor's interest in the land affect only 
the question of damages in an action for pollution of the water of the stream. 

Any unjustified fouling is ground for damages, at all events nominal. It is no 
bar to the recovery of damages to show that, without the pollution caused by the 
defendants, the water was sufficiently polluted by others to render it useless to the 
plaintiffs. {Crossleg v. Lightowler, L. B. 3 Equity, 279 ; 2 Chan. Ap. 478.) 

Semble, if the acts of the defendants were sufficient to create the whole damage 
snffered by the plaintiffs, they may be liable for the whole. 

Mere quiescence may not be acquiescence ; and the doctrine of acquiescence in 
injurious acts does not apply to acts done on lands not belonging to the party said 
to have acquiesced. 

This was a special case stated by consent of parties, and by order 
of Chapman, J<, for the opinion of the Supreme Court, and 
removed from the Otago and Southland District into this Court 
by order of Chapman, J., the parties consenting. The facts and 
questions, as stated in the case, were as follows : — 

1. The plaintiffs in the present action are sheep-farmers 
resident in the Proyince of Otago ; and the defendants, who reside 
in the same province, are engaged in mining pursuits. 

2, The action has been brought to recover damages for pollut- 
ing and fouling the waters of certain natural running streams, and 
of a certain river, some of which streams pass through and others 
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1876 of which streams abut upon and flow by the plaintifiFs' close or run 
BoBTOK Airo upon which they depasture sheep and cattle. The declaration also 

Othkbs contains a claim for a writ of injunction to restrain the defendants 
Howe and from the repetition or continuance of the injuries complained of, 

0THSB8. Qj, Q^Y^Q^ injuries of a like kind relating to the same property. 

3. The plaintiffs^ close or run comprises both freehold land 
and land held under pastoral lease from the Crown, granted under 
the provisions of " The Otago Waste Lands Act, 1866.^' Some of 
the land was originally held by the plaintiffs under a pastoral 
license issued under the Otago Waste Lands Regulations of the 
1st April, 1856; but after the passing of ^^The Otago Waste 
Lands Act, 1866," this license was surrendered, and a lease ob- 
tained in exchange therefor under the provisions of that Act, 
being the pastoral lease above mentioned. The plaintiffs have from 
time to time lawfully acquired by purchase from the Crown, under 
the provisions of " The Otago Waste Lands Act, 1866," the free- 
hold of portions of the land comprised within the limits of their 
run (being the freehold land above mentioned), and for which 
Crown grants have been issued to them. 

4. The running streams and the river mentioned or referred to 
in paragraph 2 pass through and abut upon portions of the said 
freehold land, as well as through and upon portions of the run 
which are held under the pastoral lease. 

5. The waters of the said streams and of the said river have, 
hs a matter of fact, been fouled, partly by the mining operations 
of the defendants, partly by the workings of other miners, and 
partly by the fouling of tributary streams by other miners and 
persons, and from other causes. It is a matter of difficulty to 
determine to what extent the workings of the defendants have 
contributed to the fouling of the streams and the river running 
through and abutting upon the plaintiffs' said close or run. But 
it is to be assumed by the Court that the plaintiffs have sustained 
some actual damage through the fouling of the last-mentioned 
streams and of the said river by the defendants' workings, as the 
waters thereof respectively have been rendered less fit for the 
plaintiffs' cattle to drink, for domestic and other purposes, and for 
sheep-washing. 

6. The defendants, being the holders of miners' rights, issued 
under the laws relating to gold fields in force in the Colony of 
New Zealand, acquired (long before the commission of the griev- 
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ances in respect of which this action has been brought) mining ^^^ 
claims within the boundaries of or near to the plaintiffs^ close or Bobtok A2n> 
run ; and the defendants further acquired the right to construct ^^^ 
water-races and tail-races in connection with the said claims. It Hows aot) 
18 to be assumed^ for the purposes of this case, that the defendants 
lawfully acquired their claims, and the right to construct and use 
their water- races and tail-races ; and that, in the prosecution of 
their enterprise as miners, they have been guilty of no negligence, 
but have merely used and adopted the ordinary methods of working 
and making available their mining claims, and have strictly adhered 
to all the provisions of the various Gold Fields Acts and the regu- 
lations made thereunder, in force in the Province of Otago. 

7. In working the defendants' claims, it has always been prac- 
tically necessary to remove and carry away, by means of sluicing, 
large quantities of earth, soil, and stones. This has been effected 
by bringing to bear the water supply conducted to the claims by 
means of the water-races before mentioned. The debris, known 
by the name ^^ tailings,'' hds been carried away from the claims 
by means of the tail-races. When so carried away, these tailings 
have, through natural and artificial agencies, found their way 
either into the streams, to the use of the waters of which, in their 
natural state, the plaintiffs claim a right, or into tributary streams 
flowing into them, and also into the said river, the effect being to 
foul the waters of the first-mentioned streams and of the river, 
and to render them unfit for the plaintiffs' cattle to drink, and for 
domestic purposes, and for sheep-washing. 

8. The proclamation of the gold field, which was the founda- 
tion of the rights acquired by the defendants, was issued after the 
plaintiffs acquired their status as pastoral tenants — (as licensees as 
to part, as lessees as to other part) — and after they had acquired 
certain of their freeholds in respect of which they claim riparian 
rights and privileges, but before they had acquired others of their 
freeholds in respect of which they claim similar rights and privi- 
leges. It is to be assumed, therefore, that the riparian rights or 
privileges claimed by the plaintiffs canre into existence at different 
points of time. 

9. The defendants constructed their water-races and tail-races 
at very considerable expense, and the plaintiffs themselves or their 
agents were aware of this. The issue of some or one of the 
licenses {e.ff, a license to construct a tail-race) was unsuccess- 
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^^^ fully opposed (before a Gold Fields Warden) by or on behalf of 

BoBTOK AMD the plaintiffs ; but, beyond such opposition^ no proceedings were 

^^™^ taken prior to the commencement of the present action, with a 

HowB AFD view to restrain the defendants from constructing the water-races 

and tail-races aforesaid. The parties being unable to agree upon 

a statement of facts upon the question of acquiescence, the Court 

is merely to assume that a case of acquiescence may be established 

upon a reference to an arbitrator as hereinafter is mentioned. 

10. Should the Court be of opinion that the plaintiffs are 
entitled to recover in the present action, then the amount of 
damages to be awarded is to be referred to an arbitrator ; but in 
case of disagreement in regard to the appointment of an arbitrator, 
then the damages are to be assessed by a jury. 

11. Should acquiescence by the plaintiffs in the expenditure 
incurred by the defendants be held by the Court to be a bar to 
the claim made in the action, or a ground for mitigating damages, 
the arbitrator is to act upon that view. 

12. Should the Court be of opinion that the plaintiffs are 
entitled to recover, the arbitrator or jury is to be guided by and 
to follow the measure of damages to be laid down by the Court. 

13. Judgment for the plaintiffs or defendants is, by agreement, 
to be without costs on either side. 

The questions for the opinion of the Court are, — 

1. Have the gold fields laws of this colony abridged the 
common law rights of a riparian proprietor, and sanctioned the 
use of natural streams of water in a manner and for purposes 
which would be actionable in England ? 

2. If the auriferous deposits on the gold field referred to belong 
to Her Majesty, and they cannot be worked without fouling and 
polluting the streams, can a freeholder maintain an action for 
polluting by gold mining under the existing laws a stream or 
river that flows past his freehold ? 

3. As holders of the pastoral license mentioned in the case, 
would the plaintiffs, before the surrender of such license and the 
obtaining of a pastoral lease, have had any right of action arising 
out of the fouling of the waters of the streams before mentioned 
by reason of mining operations conducted and carried on without 
negligence ? 

4. As lessees under "The Otago Waste Lands Act, 1866,^' have 
the plaintiffs such a right of action in respect of their leasehold ? 
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5. As freeholders^ or owners in fee of land purchased by them _^^^^ 

before the proclamation of the gold field in which the defendants' Bobton and 
claim is situate^ have the plaintiffs such rights and privileges, as Othbbs 
riparian proprietors or otherwise, as entitle them to maintain an Hows aud 
action for the foaling of the waters of the streams, by reason of 

mining operations carried on and conducted without negligence ? 

6. As such freeholders in respect of land purchased by them 
irfier the proclamation of the said gold field, are the plaintiffs 
entitled to maintain such action, or did the plaintiffs purchase 
subject in law to an easement of necessity in favour of miners 
then lawfully working in the gold field, enabling them, by the use 
of tail-races, to discharge tailings into the said streams, or the 
tributaries thereof ? 

7. Are the plaintiffs entitled to maintain such an action as 
well in respect of their freehold or leasehold lands, upon which 
any of the said streams abut merely (without passing through), as 
in respect of their said lands respectively through which such 
stream passes or flows ? 

8. As in some of the Crown grants to the plaintiffs their land 
is described as, and as matter of fact is, bounded by a river, do 
the plaintiffs by reason thereof acquire any riparian rights, and, 
if any, such rights as prohibit miners discharging tailings into the 
river? 

9. Should it be found by the arbitrator that the plaintiffs stood 
by while the defendants were engaged in constructing the water- 
races and tail-races ; that the plaintiffs knew of the progress of 
such works, and foresaw, or ought reasonably to have foreseen, 
that the ordinary use of the said races would result in fouling the 
said streams, and that the plaintiffs took no steps to restrain the 
defendants from completing their said races, or discouraged them 
(the defendants) from expending their money and labour thereon ; 
would such facts furnish a legal answer to the action or to a claim 
for an injunction to restrain the defendants from continuing the 
injuries complained of, or would there be a ground for mitigating 
the damages ? 

10. Having regard to the practical impossibility of ascertaining 
to what extent the defendants have fouled the before-mentioned 
streams, as contradistinguished from the workings of the other 
miners, upon what principle are damages to be assessed against 
the defendants ? 

VOL. III.— Paet 1. 2 
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^^^^ 11. If the plaintiffs are entitled to damages^ in respect of what 

BoBToy AND tenure or interest (as licensees^ lessees^ freeholders before^ or 
THBB8 freeholders after, the proclamation of the gold field) are they so 
Howe AND entitled? 

The Attorney 'General [PrendergMt) and James Smith for the 
plaintifiia; Macassey and Stout for the defendants. (3rd, 4th^ 
and 7th December, 1874.) 

As the argument is reported in extenso in The New Zealand 
Jurist, Tol. ii. p. 97, it is deemed unnecessary to report it again 
here. 

The following authorities and cases were cited in the course of 
the argument : — 

Angell on Waters, chap. xi. ; Broom's Maxims, p. 5; Bain^ 
bridge on Mines, 56, 57 ; Shepherd's Touchstone, by Atherley, 
260 ; Stockport Waterworks Company v. Potter (31 L. J. Ex. 9 ; 
7 H. & N. 160; 8 H. & C. 300) ; The Queen v. Earl of Northum- 
berland (Plowden, 810) ; Dovaston v. Payne (2 Hy. & Bl. 527) ; 
Lord Y. Sydney Commissioners (12 M. P. C. C. 473) ; Davies v. 
The Queen (1 W. W. & a'B. 33; s.c. 1 Australian Jurist R. 22) ; 
Crossley v. lAghtowler (L. R. 3 Ex. 279 on Appeal ; L. R. 2 Ch. 
Ap. 478) ; Lord Norbury v. Kitchin (9 Jur., N.S., 132) ; Dickenson 
V. Grand Junction Canal Co. (7 Ex. 282; s.c. 21 L. J. Ex. 241) ; 
Mason v. Hill (3 B. & Ad. 304; 2 N. & M. 747; 5 B. & Ad. 1) ; 
Embrey v. Owen (6 Ex. 343; 20 L. J. Ex. 212) ; Harrop v. Hirst 
(L. R. 4 Ex. 43; 38 L. J. Ex. 1) ; Humfries v. Brogden (20 L. J. 
Q. B. 10) ; Queen v. Dallimore (L. R. 1 P. C. 13) ; Hall v. Lund 
(1 H. & C. 676; 82 L. J- Ex. 113) ; Wood v. SutdiSTe (2 Sim., 
N.S., 163) ; Goldsmid v. Tlinbridge Wells Commissioners (L. R. I 
Eq. 161); Campbell y. Ah Chong (1 Australian Jurist R. 85); The 
Queen v. Bradford Navigation Co, (6 B. & S. 631) ; Attorney^ 
General v. Bradford Canal Co. (L. R. 2 Eq. 71) ; Attorney -Gene" 
ral V. Corporation of Leeds (L. R. 5 Ch. 583) ; Sampson v. Hod- 
dinott (1 C. B., N.S., 590) ; Suffield v. Brown (33 L. J. Ch. 249) ; 
Pyer v. Carter (1 H. & N. 916; 26 L. J. Ex. 258) ; Johns v. 
Rivers (2 N.Z. Ap. Cas. 344) ; Cooper v. Hubbuck (30 Beav. 160; 
31 L. J. Ch. 123) ; Bankart v. Houghton (27 Beav. 425; 28 L. J. 
Ch. 473) ; Davies v. MarshaU (10 C. B.,N.S., 697; 31 L. J. C. P. 
61) ; Bonshaw Mining Co. v. Prince of Wales Co. (Kerferd & Box's 
Digest, 255) ; Nightingale v. Daly (3 W. W. & a'B. Mining Cas. 
7 ; K. & B. Digest, 397) ; Stevens v. Webster (3 W. W. & a'B. 
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Milling Cas. 23) ; The Great Extended Co, v. Hales (Mac. N.Z. i^ys 

Rep. 896) ; Maclean v. Macandrew (1 N.Z. Jur. 178) j Balla- bobtok and 

corkish Mining Co. v. Harrison (43 L. J. P. C. 19; L. R. 5 P. C. ^™^ 

49) ; Lyddall v. Weston (2 Atk. 20) ; Goold v. Great Western Howe axd 

Deep Coal Mining Co. (2 DeG. J. & S. 600) ; Ewart v. Cochrane ^™™- 

(7 Jur., N.S., 925) ; Cuvillier v. ^y/M;i» (2 Knapp P. C. 72) ; The 

Queen v. Byramjee (5 M. P. C. C. 276) ; In re Bishop of Natal (3 

M. P. C, N.S., 149) ; Rex v. Pease (4 B. & Ad. 30) ; Vaughan v. 

Taff Vale Railway Co. (29 L. J. Ex. 247) ; Dunn v. Birmingham 

Canal Co. (L. R. 7 Q. B. 244; s.c. L. R. 8 Q. B. 842) ; Blyth 

y. Birmingham Waterworks Co. (25 L. J. Ex. 212) ; Whitehouse 

v. Birmingham Canal Co. (27 L. J. Ex. 25) ; Jones v. Festimog 

Railway Co. (L. R. 3 Q. B. 733) ; Madras Railway Co. v. Zemin- 

dar of Carvetingarum (30 L. T., N.S., 770) ; Attorney -General v. 

Gee (2 W. & W. Eq. 122) ; Mulcahy v. WalhaUa Gold Mining 

Co. (2 A. J. R. 93) ; Gaved r. Martyn (19 C. B., N.S., 732) ; 

Carbfon v. Lovering (1 H. & N. 784) ; Rogers v. Brenton (10 QL. 

B. 26; 17 L. J. Q. B. 34) ; Robinson v. BlundeU (Mac. N. Z. 

B^. 683). 

Cbr. a«?t;. vu//. 

Johnston, J. (18th May), delivered judgment. His Honor 
began as follows : — Before delivering the judgment of the Court 
in this case, it is necessary that I should make a few preliminary 
observations. 

The case was called on towards the close of the sittings of the 
Court of Appeal in November last, at a time when, after unusually 
protracted and important business, some of the Judges were on 
the point of leaving this place for the purpose of attending to 
their judicial duties in their respective judicial districts. The 
Chief Justice had left before the commencement of the argument. 
Mr. Justice Gresson was obliged to retire shortly after its com- 
mencement ; but the Court, consisting of Mr. Justice Richmond, 
Mr. Justice Chapman, and myself, were desired by the counsel 
for the parties, on account of the urgency and importance of the 
questions involved, to hear the argument out. The case was most 
ably and elaborately argued before us on the 3rd, 4th, and 7th of 
December last, by the Attorney-General and Mr. Smith for the 
plaintiffis^ and Mr. Macassey and Mr. Stout for the defendants. 
At the dose of the argument; as it was impossible for the Judges 
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^^^^ to remain here sufficiently long to consult upon^ settle, and deliver 
BoBTON AND thcif judgmcnt, it was agreed that judgment should be delivered at 
^"^^ the present sitting of the Court, and taken as of the last sitting. 
HowzAKD Events which have occurred since the rising of the Court, in- 
"^^ eluding the departure of Mr. Justice Richmond for England, have 
rendered it impossible for the Judges who heard the argument to 
meet together and have those personal consultations and discus- 
sions which would have been most desirable in a case of such 
interest ; but I am happy to be able to say, that while Mr. Justice 
Chapman and I have agreed, not only in substance, but in the 
expression of our opinion, Mr. Justice Richmond also had, before 
leaving the colony, as far as time had permitted him to consider 
the arguments, substantially consented to the answers which will 
be given to the questions stated in the case. The course which I 
propose to adopt in delivering the judgment of the Court after 
reading the case, is to read the written opinion of Mr. Justice 
Chapman, which he forwarded to me before his retirement from 
the Bench, and in which I concur ; and then to give answers to 
the questions proposed, in w'hich Mr. Justice Chapman concurs, 
and to which Mr. Justice Richmond had substantially assented. 

[His Honor read the case as stated, and the questions pro- 
pounded for the opinion of the Court, and then proceeded :] 

Mr. Justice Chapman's judgment is as follows : — ^^ This is a 
special case stated by the parties, and moved into this Court by 
consent. It is founded on an alleged trespass by the defendants, 
who are miners, for polluting or fouling certain non-navigable 
streams or watercourses running through, or abutting upon, the 
land of the plaintiffs, who are lessees of t;ertain lands in Otago 
held by them for pastoral purposes. They are also tenants in fee 
of certain purchased lands. The defendants, as miners, claim to 
have certain rights to mine for gold, and to take, divert, and use 
the water of streams running through Crown lands, by virtue of 
their ' miners' rights,* held by them under ^ The Gold Fields Act, 
1866,' which, they contend, justify them in using the streams in 
the manner and to the extent complained of. It seems, therefore, 
that — inasmuch as the defendants owe their status as miners to the 
Gold Fields Act — unless they can establish their right to foul the 
water of streams imder the express provisions of that Act, or by 
necessary implication from its provisions, they can have no defence, 
the plaintiffs having a good cause of action ^t common law. But 
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although the argument turned principally on the effect of the ^^^ 
several provisions of 'The Gold Fields Act, 1866/ read with Boston akd 



Othbbb 



V. 



'The Otago Waste Lands Act, 1866/ the common law right of 

action was not entirely conceded by the learned counsel for the Howb axtd 

defendants. It was questioned by Mr. Stout how far the common 

law of England was applicable to mining in this colony ; and it 

was suggested by Mr. Macassey, that, if the common law rights of 

riparian proprietors and occupiers were strictly enforced against 

miners, some mining operations, in some mining localities, could 

not be carried on; the cost being such (meaning the cost of 

diverting the tailings or ' sludge ' into harmless channels) as to put 

a stop to the enterprise. Assuming that such might be the result 

in some cases, it furnishes a good and valid reason for legislative 

interference. 

" Questions have occasionally, but not very frequently, arisen 
in the Courts at Westminster and in the Privy Council, as to the 
applicability of certain portions of the law of England to the cir- 
cumstances and condition of the colonies. The well-known rule 
is, that colonies founded by settlement take the common and 
statute law of England, ' so far as the same is suitable or applicable 
to their circumstances and condition.' Now, whenever the question 
of suitableness or unsuitableness arises, it has, so far as I have 
been able to discover, turned upon the construction of some 
Statute or class of Statutes ; and it seems always to have been 
assumed that the common law passes to the colonies without 
abridgment or exception. Mr. Charles Clarke, in his ' Sununary 
of Colonial Law,' says, ' The common law of England is the com- 
mon law of the Plantations ; and all Statutes in affirmance of the 
oommon law passed in England antecedent to the settlement of the 
colony, are in force in that colony.' (Page 8, note 4.) Blackstone 
(1 Com. 108) gives as instances 'the general rules of inheritance 
and the protection from personal injuries.' The law of primogeni- 
ture, for instance, has always been accepted and enforced in the 
colonies (except, of course, where the French law or the Dutch law 
prevails), without question ; although it is, in .the opinion of many 
jurists and statesmen, but little suited to the circumstances and 
condition of a colony .'^ The instances of laws which do not pass 

* 8e« " The Beal Estate Descent Act, 1874," which came into operation on the 
Isl October, 1875, b^ yirtue of a Proclamation hj the Gbvemor, under the 2lBt 
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^^^^ help us to ascertain such as do pass. In the Attorney-General v. 
Boston Ain> Stewart (2 Meiiv. 143)^ it was decided that the Mortmain Acts do 
Othbbs jjq^ apply to colonies ; and the bankrupt laws, the poor laws, and 
Howi Ain> the game laws, were also referred to as inapplicable In Davies v. 
OTHSB8. Painter (Freeman, 175), it was said that ^ penal Statutes never 
apply to the colonies,^ meaning not the criminal law, but statutory 
enactments enforced by penalties. Blackstone also mentions ^ laws 
of police and revenue, such especially as are enforced by penalties.' 
All these are statute laws. The application of some beneficial 
Statutes is prevented by the want of some machinery necessary 
to give them effect. (Whitaker v. Hume, 1 DeG. McN. & G. 
503.) Taking all the cases to be found in the Reports, they are 
too few in number to establish any exhaustive general rules as to 
suitableness or applicability of English Statutes to the colonies ; 
and, therefore, ^ what shall be admitted and what rejected, must^ 
in cases of dispute, be decided, in the first instance, by the pro- 
vincial {i.e. colonial) judicature, subject to the revision and control 
of the King in Council.' (1 Bl. Com. 108.) There is nothing in 
this case to show that the defendants had acquired any prescrip- 
tive right to foul the water of the streams in question before the 
plaintiffs had acquired their rights as riparian proprietors ; on the 
contrary, the eighth paragraph of the case admits the priority of 
the plaintiffs. They were licensees under Acts in force before 
1866. They then, under ^ The Otago Waste Lands Act, 1866/ 
surrendered their licenses and became lessees. Subsequently they 
acquired the freehold of certain portions of the land they occupy 
by purchase. As some of these portions may have been recently 
acquired, they may be excluded by priority; but there is quite 
enough in the eighth paragraph to establish priority over lands 
sufficient to sustain the right of action. Moreover, a change in 
the tenure, enlarging the plaintiffs' estate, would neither enlarge 
nor abridge their rights as riparian proprietors; and this point 
will sink into comparative unimportance if it should turn out, 
upon examination, that the Gold Fields Act does not extend to the 
establishment of a right to foul the water of the streams. 

'^ Thus we are remitted to a consideration of the extent of the 
rights of the defendants as miners, under ' The Gold Fields Act, 
1866.' 

^^ The section which defines and enumerates the miner's rights 
and privileges, by virtue of his ^ miner's right/ is the 6th, whkh 
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enacts that ^ Every miner's right .... shall authorize the W6 
holder (amongst other things) to take or divert water from any Bobtok and 
spring, lake, pool, or stream, situate (sic) or flowing through or Othssb 
adjoining Crown lands, and to use such water for mining for gold.' Howe asb 
Nothing is expressed as to the destination of such water after it has 
been so taken, diverted, and used, and by such uses fouled. On 
the one hand, there is no expression as to allowing such water to 
find its way back to the streams in a fouled condition ; on the 
other hand, there is no express duty cast upon the miner to avoid 
or prevent such fouling. It seems, therefore, to have been left 
advisedly to the operation of the ordinary rule of law, which dis- 
tinguishes between the use and the abuse of a right, by requiring 
every man so to use his own rights, howsoever acquired, as not to 
injure those of his neighbour. {Broom's Legal Maxima: Sic 
utere tuoy ut alienum nan Itedas,) 

'^ Now, discarding all questions of priority as to the defendants' 
right to take, divert, and use the water of all the streams, and 
assuming that their right is so far absolute and indefeasible, upon 
what principle, and under colour of what expression in the Gold 
Fields Act can this right be extended to justify the defendants, 
either in casting the fouled water back into any of the streams, or 
in abandoning it to find its way thither ? I can find none : and 
there are cases in Victoria which are expressly against such an 
extension of the right conferred. The Mining Acts of Victoria 
down to the Act of 1865, have given to the miners (holders of 
miners' rights) powers to take, divert, and use the water of 
streams, quite as extensive as those conferred by our ^ Gold Fields 
Act, 1866.' Indeed, the language of our Act is identical with 
that of Victoria on this subject, as will presently be seen. In the 
case of The Bonshaw Company v. The Prince of Wales Company, 
the point was expressly decided against the defendants; but, 
unfortunately, we have only a short abstract in Kerferd and Box's 
Digest, p. 539, from a report of the judgment in a newspaper. 
This brief abstract is as follows : — ^ To permit the escape of sludge 
was to violate the principle of law laid down in Fletcher v. Rylands 
(L. B. 3 E. & Ir. App. 330), namely, that a person who uses or 
exercises control over anything, or permits the existence of any 
nuisance, is bound (for he has no option) to adopt such measures 
as will insure their not being injurious to any one else.' The case 
of Campbell v. Ah Chang (1 Austr. Jur. 35), cited by the learned 
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^^^^ Attorney-General, is expressly in point, inasmuch as it was de- 
BoBTOKAKD cidecl upon the Victorian Mining Act of 1865, from which, as 



Othsbb 



o. 



will be seen, the very words of our Act are borrowed. The action 
Howe and was brought against the defendants, who were miners, for fouling 
or polluting a stream which, after flowing through Crown lands 
occupied by the defendants for mining purposes, flowed through 
the land of the plaintifis. The defendants pleaded that they were 
in lawful occupation of certain Crown lands, on which they were 
mining for gold by virtue of miners^ rights; that there was a 
certain stream which flowed through adjoining Crown lands, which 
said stream afterwards flowed through the land of the plaintiffs ; 
that it was necessary for the defendants to use, and they did use, 
the water of the said stream for mining purposes, as they lawfully 
might ; that the said water so used became necessarily and un- 
avoidably mixed and impregnated with earthy substances ; and the 
defendants, in the course of their said mining operations, let off the 
water so mixed and impregnated into the said stream, at a point 
above the land in the declaration mentioned (doing no unnecessary 
damage), as it was lawful for them to do, which were the trespasses 
complained of. It is stated in McFarlane's Digest of Mining Cases 
that this plea was drawn in view of the Mining Statute of 1865, 
which {inier alia) provides that the holder of a miner's right may 
^ take and divert water from any spring, lake, pool, or stream 
situate [sic) or flowing through or adjoining Crown lands, and use 
such water for mining for gold.' The plea was demurred to, and 
the Court held it bad, on the ground that it was incumbent on the 
defendants to do the acts — that is, to take and divert the water of 
the said streams, and use the same in such a manner as not to 
injure the plaintiffs. Fletcher v. Ry lands , already referred to, was 
cited. Mr. Macassey^s objection to this case is, that it is of weak 
authority, because the defendants did not appear. Still, it is 
founded on a well-established principle — namely that which was 
acted upon in Fletcher v. Rylands, and in The Bonshaw Company 
V. The Prince of Wales Company. 

" The most scrupulous examination of the provisions of ' The 
Gold Fields Act, 1866,' discloses no ground for extending the right 
to take, divert, and use the water of streams, to a right to foul or 
pollute the same to the injury of others. The right to mine for 
gold, for instance, must in its exercise necessarily foul the water 
used ; but the rule referred to compels the miner to divert it into 
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harmless channels. Again^ it is said, if fouling had not been ^^'^^ 
contemplated as an incident of mining, there would have been a Boston and 
compensation clause, as in other cases. The answer is, that com- Othbbs 
pensation is only given for injuries authorized ; and therefore the Hows aivd 
absence of a compensation clause, if it justify any inference, tends ^^s™** 
to show that fouling to the injury of others was not contemplated 
— indeed, it could hardly have been contemplated or anticipated 
that the holders of miners' rights would exercise the rights con- 
ferred by the Statute in a manner not warranted by law. 

" The case raises the question of acquiescence in the eleventh 
paragraph. It may be assumed that the expenditure of the de- 
fendants took place under the eyes of the plaintiffs. But this 
expenditure was in pursuance of rights conferred by the Gold 
Fields Act, which the plaintiffs could not resist. They were there- 
fore quiescent as to that large expenditure. But quiescence 
merely is not acquiescence ; and the plaintiffs, while that expendi- 
ture was going on, could not foresee, and had no right to presume, 
that the defendants would exercise their rights otherwise than law- 
fully and properly. The plaintiffs could not object to the ' mining 
for gold,' nor to the taking, diverting, and using the water of 
streams within the meaning of the Statute; and that is all that 
they can be said to have acquiesced in. 

'' It seems impossible to suggest any measure of damages under 
all the circumstances disclosed in the case. 'There are other 
miners at work upon the streams besides the defendants, and all of 
them helped in fouling the water, and in allowing it to flow back. 
How many is not stated. Neither are we informed of the extent 
of the damage, computed in money/' 

His Honor (Johnston, J.) continued, — 

Thus far goes the judgment of Mr. Justice Chapman, in 
which I fully concur. I shall now proceed to the questions put 
by the case, seriatim, and state the answers, in which Mr. Justice 
Chapman has expressed his concurrence, and which I believe to be 
in consonance with the opinion of Mr. Justice Richmond, so far as 
he had been able to make up his mind before his departure for 
England. 

1. To the first question, it is answered that the gold fields 
laws of the colony have abridged the common law rights of riparian 
proprietors (meaning thereby proprietors or lawful occupiers en- 
titled to the use of the waters of a stream) of lands within the limit 
VOL. III.— Pabt 1. 8 
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^^^ of gold fields^ and have sanctioned the uae of natural streams in a 

BoBTOK AHD manner which would be actionable in England^ in so far as the 

Othbbs ^^^ Qf jggg j^j^ empowered the holders of miners' rights to use 

Hows AHD the waters of streams on private lands {%,€,, lands for which Crown 
grant titles have been given) subject to certain regulations ; but 
the power so conferred does not entitle the miners to return the 
water used in a polluted state into such streams. 

2. The auriferous deposits belong to Her Majesty^ subject to 
the gold fields laws of the colony ; but Her Majesty could not, 
therefore, be entitled to foul streams beyond the gold fields to the 
detriment of grantees of the Crown. In the case of Mines, reported 
in Plowden, it was held that the King had the right to cut timber 
on the freehold of a subject so far as was necessary for working a 
Boyal mine under the land. But it would be going beyond the 
decision in that case to hold that the Sovereign would be entitled 
to cut timber, if necessary for working the mine, on other closes 
than that in which tht gold was found. A freeholder can main- 
tain an action for polluting, by gold mining, a stream flowing pi»/ 
his freehold, unless the freehold be within the gold field, and the 
pollution be justified by the regulations made under the Gold Fields 
Act. 

3, 4. It seems unnecessary to go into these questions. The 
nature and extent of the interest of the plaintiflfs in the land only 
affect the question of damages. 

6. 6. It appears that the freehold of some of the land was bought 
before the proclamation of the gold field ; but the question whether 
the freehold was bought before or after the proclamation seems un- 
important, in the absence of any suggestion of the existence of a 
prescription for, or grant of, an easement giving a right to foul. 

7. There seems to be no real distinction, as regards the right 
to pure water, between cases where the land on both sides of the 
stream belongs to, or is lawfully occupied by, the same person, and 
those in which the land on the opposite sides is occupied by 
different persons. 

8. It would appear that the freehold in the soil of a running 
stream within the colony is vested, ad medium filum aqua, in the 
riparian proprietor. At all events, he has the right to the water 
unpolluted, except in so fiEur as it may have been taken away by 
Statute. 

9. The doctrine of acquiescence cannot apply to the action of 
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the miners on their own land^ or on land not belonging to the party ^^^^ 
supposed to acquiesce. A freeholder who looks on without re- Bobtov avb 
monstrance at operations by miners^ not on his land, but the effect ^^»»« 
of which will be detrimental to his land^ cannot be taken to have Hows avd 
acquiesced in the result of such operations. If a freeholder stood ^""•» 
by and allowed miners to spend money in cutting watercourses 
and making tail-races on his own land^ without statutory sanction, 
the doctrine of acquiescence might apply. But here it would 
appear that all that the plaintiffs looked on at without remonstrance 
was the construction of works which the defendants were entitled 
to construct under the Act. 

10. Any unjustified fouling is ground for giving damages, at all 
events nominal ; and it is no bar to the recovery of damages to 
show that even without the pollution caused by the defendants, the 
water would have been sufficiently fouled by others to make it 
useless to the plaintiffs. {Crossley v. Lightowler, L. R. 3 Eq. 
279; on appeal, 2 Ch. Ap. 478; 36 L. J. Ch. 584.) Particular 
combinations of circumstances might suggest particular principles 
for the assessment of damages, but no abstract general rules can 
well be laid down on the subject. If the contribution by the de- 
fendants to the fouling of the streams was sufficient to make the 
water useless to the plaintiffs, there seems to be no reason why 
the defendants should not pay the whole amount of damages 
actually proved, although other persons might be similarly liable. 
It would seem inconsistent to hold, that although the plaintiflb 
might recover full damages if the defendants ahne had polluted 
their stream, yet, if twenty other persons had each contributed 
sufficient pollution to render the stream useless, the plaintiffs could 
only recover nominal damages against the defendants or any one of 
the other twenty. In Morris v. Robertson (3 B. & C. 196), a case 
of trover, there are dicta of Bayley, J., and Holroyd, J., to the 
effect that the jury might give small damages, on the ground that 
the plaintiffs might have an action against other parties. But Mr. 
Mayne, in his Treatise on Damages, pp. 67, 68, suggests that these 
dicta cannot be relied upon. He says — '^ Every man must pay for 
the damages caused by his own act. How can this damage be 
lessened by the fact that the plaintiff might have sued others if he 
had chosen? The law says you may exact satisfaction from any 
one of the parties who have injured you. What right have the 
Judges to say. You shall only get satisfaction by suing all ? In 
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1875 cases of tort^ the law says damages shall not be apportioned among 
BoBTOK AND WFong-doBTS ^' (citing Merryweather v. Nixan, 8 T. R. 186). And 
Othbbs jji this case, it is to be remembered that the injurious acts of the 
Hows AND defendants are distinct from the iujurious acts of other miners^ 
Others, although the ultimate effect is the polluted condition of the water, 
attributable to the several acts of each set of miners. Should, 
therefore, the amount of pollution created by the defendants be 
sufficient to create the whole damage suffered, it would appear that 
the plaintiffs ought to recover from the defendants in respect of it. 
If it could be shown that the amount of pollution by the defend- 
ants would probably produce only a part of the whole loss to the 
plaintiffs, they would not be entitled to recover damages in respect 
of the whole. If a jury should give nominal damages — that is, not 
more than forty shillings — ^in a case like this, it would have been 
proper that the Judge should certify that the action was brought 
to try a right other than the mere right to damages. But the 
parties to the case having agreed that no costs shall be paid on 
either side, such certificate will be unnecessary. 

11. If the plaintiffs are entitled to damages, the ordinary rules 
as to actual and prospective damage will be applicable, according to 
the nature of their interest in the land. The amount of damages 
would of course be limited by the. Statute of Limitations. 

The proper conclusion of the whole case seems to be, that on 
the facts stated the plaintiffs are entitled to judgment, at all events 
for nominal damages ; but that if they are prepared to prove, before 
an arbitrator or a jury, actual damages, as indicated above, the 
judgment ought to be for the plaintiffs, for the amount found by 
the arbitrator or jury. 

Judgment for the plaintiffs accordingly. 



Jfd^ 12, 15,21. HENTY and Othbbs, (canTing on business in Copartnership under the firm or 
sfcjle of " Nbalb and Co.,") Appellants ; and HOLT, Bespondent 

Joinder of causes of action — Declaraiion for fraud <ind damage^ or on hreae^ of 

contract — Fraudulent representations — Facts and promises — Averment of falsity 

\ — Damage, connection with fraud — Averment — Novation — Sepresentaiion not 

contract — MesponsibiUty of agent. 

Causes of action for money arising out of the same transaction may be joined 
whether they are ex contractu or ex delicto, 

A declaration, though embarrassing, may be sustained on demurrer if it arers 
j enough to establish either fraud and consequent damage, or a breach of contract. 

A declaration founded upon false and fraudulent representations is not bad be- 
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oaaae one of the representations made along with statements of existing facts was of 
a promissory nature, and referred to something infitturo. 

Although an indictment for obtaining money bj false pretences must directly 
aTer the falsity of the st-atements, a declaration averring that the defendant ** falsely 
and fraudulently" made representations, and by such false and fraudulent repre- 
sentations the plaintiffs were induced to alter their position to their damage, is 
sufficient — (Distinguishing Oxenham v. Smythe, 31 L. J. Ex. 110). 

A mere general statement of damage after an allegation of fraudulent repre- 
sentation is not sufficient ; but a declaration which, though somewhat vague in respect 
of the oonneotion of the damage with the fraud, alleged that, in consequence of the 
defendant's fraudulent representations, the plaintiffs refrained from prosecuting legal 
proceedings already commenced^ and of which the defendant knew, and that they 
sustained loss and were prejudiced in enforcing a claim, was held sufficient to put the 
plaintiffs to proof of actual damage directly consequent upon his fraud. 

There can be no noTation of a contract if there be no exoneration from liability 
on the former contract. 

When the defendant, the manager of a Bank, represented that certain moneys 
would be paid by the Bank on behalf of a debtor as a composition to his creditors, 
and gave the agent of himself and the debtor authority to draw on his Bank for the 
composition payable to the seyeral creditors : Meld that the defendant had not 
entered into any contract — at all events into one in which he was individually 
responsible. 

The declaration states — 

1 . That the plaintiffs^ being creditors resident in Dunedin^ in 
the Province of Otago^ in the sum of £700 or thereabouts, of one 
George Hutchinson, of Kaiapoi, in the Province of Canterbury, 
storekeeper, carrying on business there under the firm or style of 
" Hutchinson aild Co.,^' and the said George Hutchinson being also 
largely indebted to divers others creditors resident in the Provinces 
of Canterbury and Otago, he, the said George Hutchinson, pro- 
posed to pay to each and all of them the said creditors a com- 
position or, dividend at the rate of 10s. in the pound sterling upon 
the amount of the several and respective debts or claims of the said 
creditors. 

2. That the plaintiffs and the said creditors agreed to accept 
the said composition or dividend upon the terms and conditions 
agreed to by the said George Hutchinson — that the said composition 
or dividend should be paid to the said creditors individually and 
respectively immediately upon or after the separate execution of 
or assent in writing by the said creditors to a deed of arrangement 
or composition providing for such payment made by the said 
George Hutchinson under " The Bankruptcy Act, 1867,^' and that 
such dividend should, immediately upon or after such assent, be 
paid by the defendant, as the manager of the Bank of New Zealand 
at Chnstchurch, in the Province of Canterbury aforesaid, to the 
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^^75 said creditors ; the said Bank being at the times aforesaid largely 

HsiTTT JLFD interested; as a creditor of the said George Hutchinson^ in bring- 

OrumB jjjg about a favourable arrangement with the general body of his 

Hox/r. creditors for the liquidation and satisfaction of the debts and 

liabilities of the said George Hutchinson. 

3. That the said defendant being the manager of the said Bank 
at Christchurch aforesaid^ and well knowing the premises^ and 
wishing and intending it to be believed by the plaintiffs and the 
said other creditors of the said Geoi^e Hutchinson^ that imme- 
diately upon or after their execution of or assent to the said deed 
of arrangement; the said composition or dividend of 10s. in the 
pound sterling would be paid, falsely and fraudulently repre- 
sented to the plaintiffs and the other creditors as aforesaid that 
the said George Hutchinson had made satisfactory arrangements 
with the said Bank at Christchurch aforesaid for the payment of 
the said composition or dividend; that the said Bank held moneys 
on account of the said George Hutchinson available for the pay- 
ment of the said composition or dividend; and that such composition 
or dividend would be payable by the said Bank to the plaintiffs 
and the said creditors severally immediately upon or after the 
execution of or assent to the said deed by the said creditors 
respectively. 

4. That the representations and promise in the last paragraph 
mentioned were made orally and in writing signed by the said 
defendant; and the following are copies of certain letters and 
correspondence which passed between the said defendant; Messrs. 
Hanmer and Harper; of Christchurch; solicitors; and Leonard 
Harper; Esq.; of that firm; acting as the agents and solicitors of 
the said defendant and of the said George Hutchinson in the 
matter of the said deed of arrangement : — 

10th June, 1874 
Hanmer and Harper may draw upon Bank of New Zealand for dindends payable, 
in aooordanoe with statements of accounts as shown, and pay same to creditors of 
G. H. Hutchinson, on being satisfied that deed fully assented to. 

H. 
[The statements rqJBrred to were set out in the declaration, and contained 
among others the debt due to the plaintiffs.] 



DiiB Sot,— Se Hutchinson. 19th June, 1874. 

Kindly send me Hetoher^s cheque for £75, and the sundry acceptances you hold 
on my account ; and please let me have list of creditors who have signed the deed, 
and particulars ofchequ^s you hsTO drawn for dividends. 



COTJBT OF APPEAL. 



28 



With regard to the Otago liabilitiet, jou had better let me arrange regarding 
them through oar Dunedin manager when Mr. Hutchinion goee down. 

Tours futhfollji 
L. Harper, Esq., Solicitor, Ohristohorch. B. B. Hoi/i. 



DXAB Sm,— 20th Jane, 1874. 

We enclose cheque for £76 and aoceptanoes as on the other tide, also list of 
cheques drawn by us on the Bank of New Zealand in farour of Hutohinson's estato, 
and list of those who have signed. Mr. J. L. Wilson's draft must be re-indorsed bj 
him when he calls on joa for his diridend. 

. Yours truly, 

The Manager of the Bank of New Zealand. Havmbb aitd Hasfxb. 



DiiB Sib,— Be Hutchinson. 80th Jane, 1874. 

BefBrring to your letter of the 19th June, kindly arrange with your Dunedin 
manager to pay dividends to Messn. Beayer Brothers, £10 Os. 9d. ; Lange and 
Thoneman, £82 Ss. 3d. ; Neill and Co., £881 lis. 9d. ; W. a. Tumbull and Co., 
£174 19s. 8d. ; Murray, Boberts and Co., £991 6b. 

We have instructed an agent in Dunedin to make an appointment with these 
genUemen to receiye cheques at Bank and eign the necessary papers on hearing from 
OS that money ready. 

Yours truly, 

The Manager, Bank of New Zealand, Hakxxb avi> Habfbb, 

Ohristehurch. Per H. 0. M. 



BzAB Sib,— 1st July, 1874. 

We haye reoeited telegrams from Dunedin inquiring when the diyidend in 
Hutchinson's estato will be paid. We really think it would be adyisable to close the 
matter ; the assent and instructions to our agent are gone down already. Will you 
please make azrangements for the payment of the diyidends through your branch 
there. 

Yours truly. 
The Manager, Bank of New Zealand, Hahxbb avd Habpbb. 

Ohriatchnrch. 



Dbab Sib,— 11th July, 1874. 

We haye reoeiyed two more tolegrams from Dunedin, one (ram Mr. Macassey, 
solicitor, complaining of the delay in the payment of the diyidends and our not 
having replied to the former tolegrams asking for a settlement, in a tone which is not 
Toiy pleasant to ounelTes. We feel most strongly that it would be neither right or 
sale to delay the payment of the diyidends any longer, and that unless they are paid 
in accordance with the arrangement made, proceedings will be taken by some of the 
creditors. 

We shall therefore telegraph that the cheques will be sent down by the nest mail, 
unless you wish the payment of the dividends to be arranged in any other manner ; 
Mid unless we hear from you to the contrary, we shall send the cheques as arranged 

Ibrmerly. 

We are, dear Sir, yours truly. 

The Manager of the Bank of New Zealand, Havmbb and Habpbb. 

Ohristohurch. 
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HeNTT AlTD 

Othbbs 
Hoiff. 



Dbab Sow,— 18th July, 1874. 

Your letter of the 11th instant has just come to my hands, and I write at once to 
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1875 say that Hutchmson's matters with me are most aniatisfactory ; and with regard Co 

jr dividends, I am compelled to give you notice that you are not authorized to draw the 

Othsbs ch^ttes, and that, if presented, they will not be honoured. 

«. In haste, yours, 

Holt. Messrs. Hanmer and Harper. E. B. Holt, Manager. 

5. That the said Messrs. Hanmer and Harper, acting under the 
instructions of and as the agents for the said defendant, com- 
municated hj letters and telegrams the said representation and 
promise of the said defendant to the creditors of the said George 
Hutchinson resident in Otago, and to their solicitor ; and the said 
Messrs. Hanmer and Harper, upon receiving a notification from 
the said last-mentioned creditors that they would assent to the 
composition then proposed, were satisfied that the said deed of 
arrangement would be fully executed by the necessary statutory 
proportion in number and amount, and gave notice thereof to the 
said defendant. 

6. That, influenced by and relying upon the said repre- 
sentations of the said defendant, the plaintifi^ assented in writing 
to and became bound by a deed of arrangement made under '' The 
Bankruptcy Act, 1867,'^ by the said George Hutchinson for the 
benefit of his creditors, whereby, amongst other things, the said 
George Hutchinson stipulated and agreed to pay his said creditors 
a composition or dividend of 10s. in the pound sterling upon the 
amount of their several and respective debts. 

7. That the representations so made by the said defendant as 
aforesaid were made with the intent that the plaintifi^s and the said 
other creditors should execute or assent to, and become bound by, 
the said deed of arrangement. 

8. That although the said defendant, as manager of the said 
Bank, in pursuance of his promise and in fulfilment of his repre- 
sentations aforesaid, paid the said composition or dividend to a large 
number of the creditors of the said George Hutchinson, yet, imme- 
diately after the plaintiffs^ execution of or assent to the said deed, 
the said defendant repudiated his said engagement, and declined to 
pay to the plaintiffs the composition or dividend payable to them ; 
and the said dividend or composition has not, nor has any part 
thereof, been paid to the plaintiffs by the said George Hutchinson 
or by any other person whomsoever. 

9. That at the time of the said representations so made by the 
said defendant, the plaintiffs had taken legal proceedings against 
the said George Hutchinson to enforce payment of their demands 
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upon aud against him, as the said defendant well knew, and, but ^^^^ 
for such representations by the said defendant, the said plaintiffs Henty akp 
might and would have obtained judgment and enforced payment Othkha 
of their entire demand ; whereas, in consequence of relying upon Holt. 
the said representations of the defendant, the plaintiffs purposely 
abstained from prosecuting the said legal proceedings to final 
judgment, or taking active measures against the said George 
Hutchinson to enforce payment of their entire demand. 

10. That the plaintiffs have, in consequence of the false and 
fraudulent representations of the defendant as aforesaid, sustained 
great loss and damage, and have been seriously prejudiced and 
injured in respect of their claims upon the said George Hutchinson. 

Wherefore the plaintiffs claim to recover from the said de- 
fendant the sum of £700 damages. 

Grounds of Demurrer. 

1. That it does not appear that the representations complained 
of are in writing and signed by the defendant. 

2. That it is not alleged, and it does not appear, that the repre- 
sentations complained of were false, to the defendant's knowledge. 

3. That it is not alleged, and it does not appear, that the said 
Oeorge Hutchinson had not made satisfactory arrangements with 
the said Bank at Christchurch aforesaid for the payment of the 
said composition or dividend ; and that the said Bank did not hold 
moneys on account of the said George Hutchinson, available for 
the payment of the said composition or dividend. 

4. That the representations complained of amount to an under- 
taking or promise to be answerable for the debt of another person; 
and there is not alleged, nor does there appear to be, any agreement, 
memorandum, or note thereof in writing and signed by defendant. 

5. That it is assigned as a breach of the alleged promise and 
representations on the part of the defendant that the defendant 
repudiated his said agreement, and declined to pay to the plaintiffs 
the composition or dividend payable to them, and that the said 
dividend has not, nor has any part thereof, been paid to the plain- 
tiffs by the said George Hutchinson, or by any other person 
whomsoever ; whereas it does not appear that the defendant ever 
promised to pay to the plaintiffs the said composition or dividend. 

6. That the alleged representation that such composition or 

dividend would be payable by the said Bank to the plaintiffs and 
VOL. in.— Pjuit 1. 4 
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^^ the said creditors severally immediately upon or after the execution 
Hnrrr ABto of or assent to the said deed by the said creditors respectively, is 
*tr* ^^* * misrepresentation of an existing fact. 

Hour. 7. That it does not appear^ and is not alleged^ that the said 

Bank has not paid or declined to pay to the plaintiffs their said 
dividend or composition. 

8. That it does not appear that all conditions were fulfilled and 
all times elapsed to entitle the plaintiffs to receive payment of the 
said dividend by the said Bank or the defendant. 

9. That it appears that the defendant or the said Bank was to 
be surety for the payment of the said dividends ; and it does not 
appear, and it is not alleged^ that the plaintiffs ever informed the 
defendant of their having assented to the said deed, or requested 
the defendant or the said Bank to pay the said dividend. 

10. That it appears that the said deed of arrangement was made 
under '^ The Bankruptcy Act, 1867,^' and would operate as a stay 
of all executions ; and it does not appear that the time allowed by 
the Bankruptcy Act for obtaining the completion of the said deed 
had expired, or that the plaintiffs could have enforced payment of 
their entire demand, or have been in any way hindered or delayed 
in their said action by the said alleged representations. 

The demurrer was argued at Christchurch, before Gresson, J., 
and judgment was given allowing the demurrer.-)^ 

* The jadgment of Obesson, J., was as follows : — (After stating the pleadings.) 
" It appears doabtfdl from the declaration whether the action is intended to be for 
misrepresentation or for a breach of contract. In either case, a great deal of irreleyant 
matter has been introduced. If it be intended as a deohuration for breach of 
contract, the promise to answer for a debt of Hutchinson must be assumed to be 
that contained in the letter of the 10th June, 1874. I cannot see otherwise what 
was the pleader^s object in setting out that letter, which, if he relied upon it as part 
of his right of action, he would haye been bound to set out under rule 76 of our 
General Rules of Procedure. From this letter it appears that the composition was 
only to be paid upon Hanmer and Harper being satisfied that the deed was fully 
assented to ; but there is no allegation that the deed was ever assented to to the 
satis raction of Hanmer and Harper. It is only alleged that they were satisfied it 
would be assented to, so that it does not appear that the condition precedent to the 
payment of the dividend was CTcr performed. 

*' It was contended that if the declaration was for misrepresentation, the case came 
within Lord Tenterden's Act, and that the representation was inralid for want of 
sufficient signature ; but I am of opinion that that Act does not apply, inasmuch as the 
representation was not made with the intent that Hutchinson should obtain money 
or goods or even credit, if that be held to be the reading of the Act, which appears 
doubtful. {Lyde t. Barnard, 1 Mees & W. 101.) Treating the action as for mis- 
representation, there are three misrepresentations alleged : I. That Hutchinson had 
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Leave to appeal was granted to the plaintiflp. ^^^ 

Macassey, {Bell was with him^) for the appellants. Hiumr asd 

The judgment in the Court below rested on the ground that ^J*"* 
one of the three representations alleged in the declaration to Hoxat. 
have been falsely and fraudulently made by the defendant^ the 
manager of the Bank^ was the representation not of an existing 
fact^ but of something which would be done afterwards^ and was 
inseparable from the other two representations^ and was insuffi- 
cient to sustain the action ; and the learned Judge^ therefore^ gave 
no decision upon the questions^ whether it was necessary that the 
declaration should distinctly negative the representations alleged 
to be false, or to aver a scienter. It is submitted that the decision 
of the learned Judge was erroneous, and that the grounds of de- 
murrer, other than that on which the judgment proceeded, cannot 
be supported. 

In the first place, the declaration contains a clear and distinct 
statement of representations made by the defendant, which are 
alleged to be false and fraudulent ; and admitting that of the three 
several matters included in the representations, one was of a pro- 
missory and future nature, and not strictly a statement of an 
existing fact, it by no means follows that the representations were 

made satisfactory arrangementB with the Bank for pajment of the oomposition. 
2. That the Bank held moneja on aocoant of Hutchinson for the payment of the 
composition. 3. That such composition would he payable by the Bank to plaintiff 
and other creditors scTerally, immediately after the execution of or assent to the 
deed by the said creditors respectively. 

*' These are the representations alleged to have influenced plaintifi in assenting to 
the deed ; and as they together constitute a cause of action, if any one of them 
appear to be insufficient, the declaration must fail. The third of the representations 
relied on is not a misrepresentation of an existing fact ; and although some cases 
are to be found in which misrepresentations at first sight nmy appear to be of a 
ftituM event, on closer examination they will be found to be grounded on statements 
which the Court held to be assertions of existing £Eicts. In Denton t. Great 
NoHhem Raibomf Co, (5 £1. k BL 860), plaintiff haying seen one of the 
Company's time tables, made arrangements to leare London and proceed to Peter- 
borough, there to catch a train advertised to leave at 7 p.m. for Hull. On arriving 
at Peterborough he found that there was no such train, nor had one been running 
for some time previously. 

"It was held by Lord Campbell, C.J., and Wightman, J., that the time 
table amounted to a contract on behalf of the Company; and it was held by 
the whole Court that the circulation of a time table amounted to a fidse representation 
that there was such train, and that the Company continuing to issue such a time table, 
when they knew there was no such train, was calculated to induce plaintiff to act as . 
he did. In Gerhard y. Batee (2 El. & Bl. 476), the misrepresentation on which 
the aotioQ was ibunded was, that a certain company called the Iberian Silver and Lead 
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^^^^ not sufficient to support the action. Indeed they were such as 

Hbktt avd would have been sufficient to sustain an indictment for false pre- 

^^''^^^ tences. Whatever doubt may have existed before in respect of 

Hoi/i. indictments, they were set at rest by the cases of Reg. v. Hughes 

(1 F. & P. 355), Reg. v. Fry (1 Dear. & Bell, 449), and Reg. v. 

West {ib. 575), which establish that there may be a sufficient false 

pretence under the Statute, although the false statement of an 

existing matter of fact was accompanied by an executory promise 

to do something at a future period, and the promise operated as 

well as the misrepresentation of fact to induce the person from 

whom money was obtained to part with it. 

In the next place, the declaration contains a sufficient aver- 
ment of such fraud as will support an action, if there be damage 
directly consequent on it, and it was not necessary that there 
should have been any distinct and separate averment negativing 
the matter alleged to have been represented. 

In the case of Oxenham v. Smythe (31 L. J. Ex. 110), men- 
tioned in the judgment of the Court below, there was no allega- 
tion that the pretence of authority was false and fraudulent ; and 
although it may be admitted that the declaration in the present 
case might have been bad if it had averred only that the defendant 
'' falsely ^' represented, without a distinct averment negativing the 

Ore Company would yield a minimam annual diyidend of 63 per cent, per share ; 
and it is there stated bj Counsel in argument that in ererj case where an action for 
false representation has suoceededi the representation has been of some existing fSust, 
not of a future fact. To this Erie, J., replies that, in Comyn's Digest, vol. i. 
p. 854, ' Action for deceit/ A. 11, it is laid down that a ' warranty to do a thing in 
future does not bind without a deed, for it sounds in corenant.' And in criminal 
pleading it is necessary to support an indictment for false pretences that the pretence 
should be of an existing fact. I am of opinion, therefore, that the representation is 
insufficient to ground an action, and, as it appears inseparable from the other mis- 
representations, that the declaration is bad in substance. It was also contended on 
the part of defendant that the declaration was bad for want of an arerment 
specifically negativing the representations. In Oxenham y. Smythe (81 L. J. Bx. 110), 
which was an action for misrepresentation of authority, the declaration was held bad 
for not expressly negativing such authority. It was argued by Counsel in support 
of the declaration, in the Court below, that the averment that the representations 
were made falsely and fraudulently were sufficient. It is not necessary, for reasons 
already stated, to give any express decision upon this point. It is, however, an 
almost invariable practice in declarations for misrepresentations to negative the 
representations specifically ; and it is consistent with the statement in this declaration 
that defendant, at the time he;nade the representation, was guilty of no moral fraud, 
which, after much conflict of authority, has been now settled to be a necessary 
ingredient in an action of this nature. I must therefore allow the demurrer. 
" Demurrer allowed, with oosta/' 
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representation^ or an allegation of the defendant's knowledge of 1876 
the fi^sity, yet the statement that the representations were made hbvtt aito 
^^ falsely and fraudulently ^' would put the plaintiff to proof of such Otbxbb 
fraud as would support the action. Hour. 

In Attwood y. Gillies (Macassey^ 189)^ where Richmond and 
Chapman^ JJ.^ held counts in a declaration for false representa- 
tion bad^ Richmond, J., based his judgment upon the absence of 
a sufficient allegation of fraud. He said, ^^I agree that a false 
representation, with a knowledge of its falsity, may be tantamount 
to fraud, but I do not think the allegations in this declaration 
amount to an averment of it.'' In that case the false representa- 
tion was, that the defendants falsely pretended that a certain 
person had a good title, whereas he had not, whereof the de- 
fendant had notice. Richmond, J., considered that this was not a 
sufficient averment of knowledge, and therefore that no fraud was 
shown. 

It is submitted that, unless the words '^ falsely and fraudu- 
lently " are to be treated as nothing, the declaration is good. The 
only fault that can be attributed to it is that it states shortly what 
might have been stated at greater length ; and if the form of the 
aUegation tended to entrap the defendant, he might have got par- 
ticulars on application for them under the rules of Court. 

As to the substantial ground of action, — a false representation 
made with the intention of deceiving a person, and followed by 
damage to that person, is sufficient. 

In Dobell v. Stevens (3 B. & C. 623), where the vendor of a 
public-house made deceitful oral representations respecting the 
business, the vendee was held entitled to recover for damage con- 
sequent upon them, although they were not contained in the con- 
yeyance or a written memorandum of the transaction. In Smith 
y. Kay (7 H. of L. 750), Lord Wensleydale said (p. 775), ''1 think 
the deeds must clearly be set aside upon the ground of fraud, 
provided only one thing is shown, namely, that the fraud was the 
cause of the contract." And afterwards {ibidJ) he says, " Fraud 
gives a cause of action if it leads to any sort of damage ; it avoids 
contracts only when it is the ground of the contract, and when, 
unless it had been employed, the contract would never have been 
made." 

With respect to the kind of fraud which is necessary in order 
to make a person guilty of it responsible in an action, it was said 
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^^^ by Lord Cairns, ia the case of the Reese River Silver Mining Co» 

Hsirmin) v. Smith (L. R. 4 Eng. & Ir. Ap. Cas. 79), ^' I apprehend it to be 

^^^^^■" the rule of law that if persons take upon themselves to make 

Holt. assertions, as to which they are ignorant whether they are true or 

untrue, they must, in a civil point of view, be held as responsible 

as if they asserted that which they knew to be untrue/' 

Coming to the second aspect of the case, it is submitted that 
the declaration may be supported as showing a cause of action on 
a contract independently of any allegation of falsity and fraud. 
The case of Swinfen v. Lord Chelmsford (5 H. & N. 890) shows 
that where a declaration alleging malice and fraud contains a 
statement of facts upon which an action might be maintained, 
the plaintiff may recover without proving either malice or fraud. 
In Denton v. lie Great Northern Railway Co. (5 El. & Bl. 860) , 
an action founded upon a statement published by the defendants 
in a time table, it was held that the action might be supported 
either on the ground of false representation or on the ground of 
contract. 

Treating this case as one of contract, the declaration avers that 
the plaintiffs were creditors of Hutchinson ; that he proposed to 
pay a composition, and that the plaintiffs agreed to accept it on 
certain terms ; one of which was, that the composition was to be 
paid by the defendant as manager of the Bank to the creditors 
respectively immediately upon their execution of or assent to the 
deed, and that the defendant, with knowledge of the premises and 
intending it to be believed^ represented that the composition 
would be payable by the Bank to the plaintiffs and others. Now^ 
supposing the representations to be true, do they not amount^ 
along with the letters set out in the declaration, to a contract by 
the defendant, the Bank manager^ to pay the composition to the 
plaintiffs on their executing the deed ? 

The defendant appears on the face of the declaration to have 
made himself primarily liable, and not merely collaterally or by 
way of guarantee. {Andrews v. Smith, 2 Cr. M. & B. 627; 
Walker v. Rostron, 9 M. & W. 411.) Wilson v. Coupland (5 B. 
& A. 228) is an authority to show that an action for money had 
and received would lie under such circumstances as those stated in 
this declaration — that is, if the defendant had moneys of Hutchin- 
son's in his hands, and he is estopped, under those circumstances, 
finom saying that he had not. 
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In Piggott v. Stration (1 DeG. P. & Jones, 49), Campbell, ^^ 
Lord Chancellor, says, ^' I apprehend the injunction is to be sup- Hbbtt ahd 



Othbbs 
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ported on the well-established doctrine, that if A deliberately 
makes an assertion to B, intending it to be acted upon by B, and Holt. 
it is acted on by B, A is estopped from saying that it was not true. 
If it turns out to be false, A is answerable for the damage which 
may have accrued to B from having acted upon it; and B is 
entitled, in respect of anything done in the belief that it was true^ 
to object to any denial of its truth by A.^' 

Indeed it has been held that a person may, by his acts in 
causing another to believe a certain state of things, be precluded 
from disputing the existence of that state of things, although his 
acts were not intended to induce that belief. [Cornish v. AUngton, 
28 L. J. Ex. 262 ; Ex parte Stray, L. R. 2 Chan. Ap. 874.) 

Here the Bank of which the defendant is the manager is said to 
have been largely interested; that arrangements were proposed 
by which the debtor was to get rid of all his creditors except the 
Bank, and that the plaintiff was induced to agree to the compo- 
sition, and be bound by the deed, on the strength of the de- 
fendant's representations. If those representations were true, 
there was a novation or substitution of contract, and the de- 
fendant became primarily liable ; if they were not true, the de- 
fendant is estopped from denying their truth. 

The next question raised by the demurrer is, whether, if the 
contract be in the nature of a guarantee, the declaration shows that 
the Statute of Frauds has been complied with ? 

In Gibson v. Holland (L. R. 1 C. P. 1), it was heldthat a letter, 
signed by the party to be charged, written to his own agent, refer- 
ring to letters of the agent, stating the terms on which the latter 
had made a contract on his behalf with the other party for the 
purchase of goods, was sufficient note or memorandum of the 
bargain to satisfy the 17th section of the Statute of Frauds. 

When an invoice was sent to a purchaser of goods, and he 
returned the goods and the invoice with a note on the back, signed 
by him, saying that he did not take the goods as they were 
damaged, it was held that the invoice and the note together con- 
stituted a sufficient memorandum under the Statute. 

Bailey v. Sweeting (9 C. B., N.S., p. 843) was a similar case. 

Now the declaration here sets out a letter of the 10th June, 
signed by the defendant, to Messrs. Hanmer and Harper^ the 
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^^^^ agents and solicitors of the defendant and of Hutchinson, giving 

•Hbntyaki) authority to draw on the Bank for the sums appearing on the 

^^™* accompanying statement, which comprised the plaintiflFs' claim ; 

Holt. and the defendant's letter of the 19th, to a member of the firm 

of Hanmer and Harper, asks for a list of the creditors who have 

signed the deed, and particularly of the charges which had been 

drawn for dividends. 

If it be suggested that the language of the document of 10th 
June — that is, '' On being satisfied that deed fully assented to'' — 
means that the assent to the deed by all the creditors was to be a 
condition precedent to the payment of any, the answer is, that such 
construction is manifestly inconsistent with the rest of the de- 
claration; that the language means that the agents were to be 
authorized to draw for the composition moneys when satisfied that 
the deed would be fully assented to by the creditors. 

In the last place, as regards the allegation of damage, it is 
sufficient, inasmuch as it avers that the plaintiffs discontinued their 
action against their debtor in consequence of the defendant's re- 
presentations, and that they were thereby injured in respect of their 
Ledy against him. 

It is true that in Hyde v. Bulmer (18 L. T., N.S., 223, C.P.), 
which was an action by a creditor against the trustee and assignee 
of a debtor under a composition deed, for procuring his assent to 
the deed by a false representation, it was held that the costs 
incurred by the creditor in unsuccessfully petitioning for the 
adjudication of the debtor as a bankrupt, on the ground of fraud, 
were too remote a consequence of the false representation to be a 
ground of action, and that, without proof of actual loss, a nominal 
verdict for the creditor could not be entered. 

But here, assuming the statement in the declaration to be true, 
the abandonment of the action, which was the direct and immediate 
consequence of the representations, is averred to have prejudiced 
the plaintiff in respect of his claim upon his debtor, and the 
damage actually incurred may be proved under that allegation. 

Garrick, for the respondent, in support of the demurrer. 

It is contended by the appellant that the declaration is good, 
whether it be taken as setting up a cause of action founded upon 
fraudulent representations or one founded upon contract ; and no 
doubt there are cases in which declarations have been held good 
after verdict, which may be said to have been as open to objection 
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as the present one. But after verdict, the Court always strives to ^^^ 
attach to the pleadings such meaning as will support the verdict ; Hxntt akb 
whereas^ on demurrer, the pleadings must be construed without ^thbrs 
any such intent. In Denton v. The Great Northern Railway Holt. 
Company, the case came from the County Court, and there were 
no pleadings. It was held only that upon the facts an action would 
lie, founded either upon the false representation or upon a contract 
to carry. 

The authority of Oxenham v. Smythe, relied upon by the Court 
below for establishing the necessity for an averment expressly 
negativing the falsity of the representations, is attempted to be got 
rid of by the suggestion that the word ^' fraudulently^' was not 
introduced into the declaration. But although it may be true that 
a false and fraudulent representation, followed by damage, may be 
a sufficient cause of action, the objection to the declaration is that 
the facts contained in it do not show wherein the fraud consisted ; 
that they do not convey any definite information to the defendant 
of the groimd on which the plaintiff rests his claim. The state- 
ment of facts in the declaration is embarrassing and inconsistent. 
If the letter of 10th June is to be relied on as constituting a 
contract (but then it is at variance with the statements contained 
in paragraph 3 and the prefatory paragraph No. 2 of the declaration) 
the meaning of the words '* fully assented to " must be that 
it was a condition that the composition deed should be assented to 
at least by a sufficient number of the creditors, to make it valid as 
against the r^st. 

It is not denied by the respondent that when fraud and damage 
are combined there is enough to sustain an action, but the damage 
must be a direct consequence of the fraud, and it must be shown to 
be so on the face of the declaration. The declaration no doubt 
alleges that an action was pending ; and it is averred that, but for 
the defendant's representations, the plaintiff might and would have 
got judgment against Hutchinson, and enforced payment of his 
debt ; but that is not an averment of actual damage naturally or 
necessarily resulting from the representations. In Collins v. Cave, 
in the Exchequer Chamber (6 H. & N. 131) > the action was 
grounded on a fraudulent representation, which induced a person 
to bring an action which he ought not to have brought, from which 
damage resulted to the plaintiff; and it was held that the de- 
claration was bad, because it did not sufficiently show that the 
VOL. in.— Past 1. 5 
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W^ damage to the plaintiff waa the natural result of the wrongful act 

Hbktt £si> of the defendant. 

^™ Hetoett V. Milton (C. M. & R. 282) waa a case in which, although 

Holt. there was great fraud, it was held that the damage proved waa not 

immediately caused by the fraud, but by a defective instrument ; 

and it waa held the plaintiff could not recover. 

The case of Hyde v. Buhner is a distinct authority to ahow that 
the damage suggested on this declaration is too remote. 

With respect to the sufficiency of the declaration, as showing a 
cause of action founded on contract, the case of Swinfen v. Lord 
Chelmsford has been cited for the purpose of proving that the 
alternative may be set up ; but there, it was only held that if a 
sufficient cause of action be shown in the declaration without the 
existence of malice and fraud, the plaintiff is not bound to prove 
malice or fraud, though they are charged in the declaration ; whereas 
in this declaration there is no contract alleged — at all events, as 
between the plaintiff and the defendant. The plaintiff's contract, 
if any, must have been with the Bank. Then it is said that this is 
a case of novation or substitution of a new contract by which the 
defendant became bound to the Bank instead of Hutchinson. 

[Johnston, J. — ^My brother Gillies and I think that there can 
be no novation, because there is no exoneration of Hutchinson. 
See 1 Pothier on Contracts, 380.] 

In the next place, it is suggested that the contract is a contract 
by way of guarantee, and it ought to be averred that it waa in 
writing. 

[JoHNBTON, J. — ^We are of opinion that there ia no ground for 
that auggeation. If there ia any contract by the defendant at all, 
it appeara to be an original and independent one.] 

If the receipt or holding of the money by the Bank created an 
implied truat under the circumstances, or if the money could be 
said to have been had and received for the uae of the plaintiff and 
the other creditora of Hutchinaon, the action ought to have been 
againat the Bank. 

[Garrick intimated that he would not attempt to support the 
ground of demurrer relied on in the CoTirt below, to the effect that 
the representations were such aa must be made in writing under 
Lord Tenterden's Act, in order to constitute a ground of action.] 

Macaisey, in reply. 

A declaration ought not to be construed differently before and 
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after verdict. A yerdict cures only the statement of a title de- ^^^^ 
fectively set out^ not the statement of a defective title. {Rushton Hentt xsj> 
V. AapinaU, 1 Smith's L. C. 598.) 0^^- 

A verdict could not convert a statement of a promise into one Hoiff. 
of an existing fact if nothing but the promise was averred^ and it 
cannot supply the omission of a material fact. The declaration 
ought to be construed as if all the facts had been found by the 
jury. 

The declaration is good, and the defendant was not prejudiced 
by the fact that it shows both false representations and a contract. 

As to the question of damage, it must be admitted that it is 
incumbent on the plaintiff, in order to sustain his action on the 
representations, to prove damage attributable to them. The cases 
cited on this point are not direct authorities in favour of the 
respondents. 

In Collins v. Cave a particular damage was alleged, and the 
Court saw that it could not be attributable to the representations. 

If general damage be alleged, as in this case, the plaintiff will 
be obliged to prove damage attributable to the representations, 
and the objection to any particular damage can be raised by 
objections to the admissibility of evidence to support it, and not 
by demurrer. {McNab v. McMeckan, Macassey, 445 ; Davie v. 
Gregg, ibid. 475.) 

As to the question of contract, it is submitted that, without the 
allegation of falsehood and fraud, there is enough to show that 
the defendant made himself personally liable. There are many 
cases in which persons describing themselves as agents, secre* 
taries, ficc., have been held to be individually liable in contracts 
entered into by them. {Lennard v. Robinson, 5 El. & Bl. 125; 
Paice V. Walker, L. B. 5 Ex. 173; Bank of New Zealand v. 
Harper, Macassey 805.) 

Cur. adv. vuU. 

Johnston, J., (21st May,) delivered the judgment of the 
Court.* 

This is an appeal from a judgment of the Supreme Court 
allowing a demurrer to the declaration, which was heard before 
my brother Gillies and myself. 

The case has been dealt with under two aspects — ^first, as being 

• Johniton J., and Gillieai J. 
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^^^^ founded on a false and fraudulent representation, whereby the 
Hekttand plaintiffs were induced to alter their position, such iteration 
^^^^"*' resulting in damage as a direct consequence; and, secondly, as 
Hoi/T. being based on a breach of contract. 

The case of Swiitfen v. Lord Chelmsford (5 H. & N. 890) was 
relied upon for the purpose of establishing the proposition that, if 
the averment of falsehood and fraud, indirectly made in the 
declaration in this case, were struck out, the declaration would still 
be good as showing a sufficient cause of action. But it is to be 
remarked that the alternative causes of action, if they may be so 
called, in that case, were not, as they are in the present case, 
founded, one of them on misrepresentation, and the other on a 
breach of contract, but might both have been based on a breach 
of duty. The decision there was to the effect that, though the 
defendant was charged with having fraudulently agreed to a com- 
promise on behalf of his client, and the fraud was ignored by the 
jury, yet the declaration might have been supported if a breach of 
duty only, without fraud, had been proved ; and it was expressly 
held that there was no contract between the plaintiff and defend- 
ant. But according to our system of pleading, which recognizes 
no technical difference between different sorts of actions for 
money, whether founded on breach of contract or on tort, there 
seems little doubt that causes of action, whether ex contractu or 
ex delicto — at all events if they arise out of the same transaction 
— could properly be joined in one declaration. At the same time 
it would seem to be at variance with our rules of pleading to set 
out in a declaration a series of facts, without any indication as to 
whether the plaintiff relied on them as constituting a charge of 
misrepresentation and damage accruing therefrom, or one of a 
breach of contract. Such a declaration would, to say the least, 
be embarrassing, and the defendant would be entitled to apply to 
a Judge at chambers to have it amended and made more definite. 
Admitting, however, that a declaration may be supported, on de- 
murrer, if it substantially avers enough to establish either a cause 
of fraud and damage or one of breach of contract, we have to 
consider whether the present declaration is sufficient for either 
purpose. And it will be convenient, in the first place, to look at 
it from the latter point of view. The appellants (the plaintiffs 
below) contend that the declaration contains a sufficient averment 
of a contract to pay the amount of the compensation agreed to; 
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and the respondent answers that if it does, the contract was an ^^^ 
undertaking to guarantee the debt of another; and it does not Ebnttand 
appear that there was the necessary memorandum in writing ^*** 

nnder the Statute of Frauds. Hoi/r. 

But we are of opinion that there is no averment of any con- 
tract at all. The representations made by the defendant were not 
such as to contain any promise or undertaking that he would pay 
the composition. He is alleged to have represented, at most, that 
the Bank of which he was manager had money of the arranging 
debtor available, and that the composition would be payable by 
the Bank at the time indicated. We think that if it can be said 
that there was any contract at all, it was a contract between the 
plaintiffs and the Bank, which is not sued. It has been suggested 
that, even if there was a contract with the defendant as agent for 
the Bank, it does not follow that he may not have made himself 
personally responsible. But we are of opinion that, if it could be 
said that there is an allegation of contract in the declaration, it 
must be taken that it was to the Bank that the credit was given^ 
and not to the defendant ; and that, in the absence of an averment 
that he had no authority from the Bank to enter into such a con- 
tract, he would not, upon the well-settled principles of the law of 
principal and agent, be personally responsible. But we are of 
opinion, as before stated, that there is not in the declaration any 
allegation of a contract at all ; and this will more clearly appear 
when the nature of the representations is fully considered. The 
contention of the appellants, that there was a novation, and a 
substitution of a new contract, whereby the defendant, instead of 
the arranging debtor, became liable to the creditors, was disposed 
of in the course of the argument, by the obvious answer that there 
is no allegation of the exoneration or release of the original debtor, 
which is essential in a case of novation. 

Coming to the other branch of the case, we have examined 
the nature and quality of the representations relied upon as 
being false and fraudulent, and the source of damage. A dis- 
tinction was made in the Court below between the statements 
— viz., those referring to the satisfactory arrangements made 
with the Bank, and to the funds held by the Bank, which 
were admitted to be statements of existing facts, and the third, 
which represented that the composition would be payable by 
the Bank to each creditor on the execution of or assent to the 
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^^^ deed^ and which was treated as one of a promissoiy and fatnre 
Hnmr abd character^ and not one of an existing fact. We are of opinion^ 
^^™'*' however^ that the whole of the representations taken together may 
Hoiff. well he considered as substantially amounting to a statement of an 
existing state of tacts — ^namely^ the existence of funds in the Bank^ 
available for the purposes of the composition deed. (See the dictum 
of Erie, J., in the case of Gerhard v. Bates, 2 £1. & Bl. 470.) But 
we are further of opinion that even if the last of the representa- 
tions must be takeii to be in the nature of a promise, or contract, 
or assertion of what would take place at a future time, the two 
former ones would be sufficient to make the defendant responsible, 
if false, and made fraudulently, and followed by damage to the 
plaintiffs. The same principle which is laid down, in this respect, 
with regard to indictments for false pretences, seems equally appli- 
cable to actions of this kind — namely, that if there be a pretence 
alleged of an existing fact or facts, even although it be accom- 
panied by statements of a promissory kind, or a contract referring 
to something to be done in futuro, the indictment can be sup- 
ported, provided it be proved that the money or goods would not 
have been obtained but for the alleged false statements of existing 
facts or some one of them. (See Regina v. Fry^ D. & B. 449, &c.) 
But we wish to guard ourselves against the assumption that we 
consider it necessary, in order to support an action for fraudulent 
misrepresentation and consequent damage, that the representations 
must be such as are necessary to support an indictment for false 
pretences. 

The next question raised in the case is, whether the declaration 
can be supported without a distinct and direct averment negativing 
the truth of the statements made by the defendant ? Now, it is 
unquestionably the usual practice, and it has been held necessary, 
in indictments for false pretences, besides alleging that the de- 
fendant falsely pretended, &c., to aver directly the falsity of the 
pretences and the knowledge of the defendant that they were fiedse; 
but it is contended that, inasmuch as this declaration avers that 
the representations were made '^ falsely woA fraudulently/' and that 
by such false and fraudulent representations the plaintiff were 
induced to change their position, to their actual damage, and that 
it would be necessary, in order to prove that averment, to show 
both that the representations were untrue, and that they were 
made under circumstances constituting frnud in fact or in law — 
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t.e.j either with knowledge of their falsity^ or without reasonable ^^^ 
belief of their truth [or perhaps it might be enough to show that hxktt aitd 
the party making them was ignorant whether they were true or Othbbb 
false — (See Reese River Silver Minify Company y. Smith, L. B. 4 Holt. 
E. & I. Ap. 79, per Lord Cairns)], any more directly negativing 
a?ennents are unnecessary. A case was relied upon in the Court 
below, Oxenhamv. Smythe (31 L. J. Ex. 110), in which a declara* 
tion was held bad for not distinctly stating that the defendant, a 
solicitor, was not authorized to do that which he pretended to have 
authority from his client to do. But it is to be remarked that in 
that case there was no averment that the solicitor " falsely and 
fraudulently '^ pretended, which distinguishes it from the present 
case. It seems to have been conceded on the argument that it 
would not have been sufficient to allege that the defendant had 
" falsely " made the representations in question ; for it might have 
been contended that although the statements were false, in the 
sense of not being true, yet if the defendant believed them to be 
true, and had reasonable ground for believing them to be true, he 
would not have been responsible. In such case there would have 
been no actual fraud, and probably no such fraud, legal or moral, 
as would have supported the action. But we think, on the whole, 
that under the allegations of the present declaration, although the 
ingredients of falsehood and fraud are introduced only adverbially, 
as characterizing the quality of the representations, they are well 
enough stated to put the plaintiffs upon the proof of a fraud suffi- 
cient to make the defendant liable, if they were naturally or 
actually followed by damage to the plaintiffs. 

On this part of the case it is not unworthy of notice that one 
of the principal cases upon which the doctrine is established that 
there must be distinct averments in indictments for false pretences, 
was decided mainly upon grounds which cannot be said to exist in 
respect of civil actions for fraudulent representation. In Rex v. 
Perroi (2 M. & S. 878) , Lord EUenborough held an indictment 
for false pretences insufficient, although it contained the allegation 
that the defendant *' falsely pretended,'' &c., for not containing an 
express averment negativing the matters pretended, chiefly on the 
ground of the close analogy between indictments for false pretences 
and indictments for perjury, with respect to which the Legislature 
had, by statutory enactment, in an Act passed for the purpose of 
removing technical difficulties in pleading, still expressed their 
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^^^^ opinion '' that the falsity of the matter sworn to be true, and relied 

HsMTT AND upon to support the indictment, should be specifically and distinctly 

Othbbs averred/^ If this be a sound reason for the doctrine laid down by 

Holt. his Lordship, it does not seem, at all events, applicable to a civil 

action for misrepresentation. 

And now we come to the last point in the case. Supposing 
that there is a sufficient allegation of false and fraudulent repre- 
sentations — ^inasmuch as it is clearly stated that these repre- 
sentations induced the plaintiffs to change their position in respect 
of their claim against Hutchinson, and, indeed, that they were 
made with the intention of inducing them to do so — the question 
is, whether it sufficiently appears on the face of the declaration that 
damage has accrued to the plaintiff as the necessary, natural, or 
actual consequence of the representations. On this point the de- 
claration is not so clear and explicit as would be desirable. We 
do not think that after averments of false representations and of 
the plaintiffs' change of position in consequence, a mere vague 
general statement, to the effect that the plaintiffs were damaged, 
could be held sufficient. There ought to be some allegation of the 
nature of the damage, in order that the Court may judge whether 
it could be sufficiently connected with the fraudulent assertions 
to support an action. Now, the allegations in this declaration on 
this head are by no means satisfactory. The non-payment of the 
composition by the Bank cannot be taken to have been a con- 
sequence of the misrepresentations of the defendant, and it may be 
said that the forbearance by the plaintiffs to prosecute their action 
against Hutchinson was a voluntary act on their part ; and also 
that the action might not have been successful. But, inasmuch as 
the stopping of the legal proceedings against Hutchinson must 
have been contemplated by the defendant as a very probable con- 
sequence of his representations, and it is further averred at the end 
of the declaration that by reason of the defendant's false and 
fraudulent representations the plaintiffs sustained great loss and 
damage, and were seriously prejudiced and injured in respect of 
their claim upon Hutchinson, we think, on the whole, that these 
allegations, though rather general and indefinite, will put the 
plaintiffs to the proof of damage sustained in respect of the en- 
forcing of their claims, consequent upon the fraudulent repre- 
sentations of the defendant, and therefore sufficient to maintain au 
action. 
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With respect to the point raised upon Lord Tenterden's Act, ^^^^ 
we agree with the learned Judge in the Court below, that this is Hbnty and 
not a case within the Statute. This point, indeed, was abandoned Othehb 
on the argument before us. Holt. 

For these reasons we are of opinion that the judgment of the 
Court below, allowing the demurrer with costs, must be reversed; 
but inasmuch as we consider that the declaration is framed in a 
very unsatisfactory and embarrassing manner, we do not think that 
the plaintiff ought to have his costs of appeal. 

Judgment reversed, without coats. Leave to de- 
fendant to plead unthin one month. 



BBIDGE AKB AsoTHEB, Plahtitftb; MABY FOBEMA^ axd Otbxbs, ^ih May. 

DETSlTDAJrTS. 1 



Will — Construction — " Oecvj^" — Zlana^ement of Farm by Trustee* or cestui que 

Trust. 

A testafof gare and derued his real and personal estate to his executors in trust 
to set apart n portion of the personal estate to pay the expenses of a fitfm, 
including Q-., and land purchased by testator, and to hold the real and personal 
estate in trust to permit his widow to occupy the same and receire the proceeds 
during widowhood ; and directed the trustees, out of the personal estate (and, if 
necessary, by sale of part of the real estate), to purchase the fee-simple of Gt. as soon 
as they could. The trustees purchased the fee, and for some time kept the manage- 
ment of the real and personal estate $ but the widow afterwards went to reside at 
G., and claimed the right to manage the land without the interrention of the 
trustees. 

Meldf that the widow was entitled to manage the land, being responsible to the 
truatees for carrying on the farm properly, and bound to account only as a tenant 
for life. 

The word " occupy " was sufficient to gire an equitable interest for life or during 
widowhood, as the intention of the testator to giro exdusive management to the 
tnistaes waa not sufficiently expressed, within the doctrine laid down by Kirkman 
T. Srook (11 Bear. 278). 

This was a special case stated by consent of the parties and by 
order of Johnston^ J.^ for the opinion of the Supreme Court, 
without pleadings ; and, by consent and order of the same Judge, 
transmitted to the Court of Appeal under the provisions of " The 
Court of Appeal Act, 1862,'' sec. 19. The plaintiffs are the 
trustees named in the will of the late Stephen Foreman, of 
Wauganui, in the Province of Wellington, deceased, which said 
will is in the words and figures following : — 

'^ This is the last Will and Testament of me, Stephen Foreman, 

VOL. m.— PiBT 1. 6 
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^^^ of the Ghrange Farm^ near WaDganni^ farmer : I give, devise, and 
Biucav AND bequeath unto James Bridge, of Wanganui, salesman, and John 
NOTHSB ]\f Qj.gmj^ Qf lY^Q same place, farmer, all my real and personal estate 
FoBiMAKAKD whatsoever and wheresoever upon trust, to set apart such part of 
my personal estate as they shall find necessary, and devote the 
same (subject as hereinafter mentioned) to the liquidation of the 
necessary expenses in and about the carrying on and managing of 
my farm, consisting of The Grange, and certain land adjoining it 
recently purchased by ine from one Harry Macdonald. And 
further, to hold my said real and personal estate upon trust to 
permit my dear wife, Mary Foreman, to occupy the same, and to 
receive the rents and profits and proceeds arising therefrom for 
her life, or so long as she shall remain my widow and unmarried, 
subject, nevertheless, to the trusts herein contained for the pur- 
pose of purchasing the Grange Farm. I direct my trustees, out of 
my personal estate, and (if they shall find it necessary, but not 
otherwise) by the sale of certain of my real estate (not being part 
of my farm), which I empower them to sell for that purpose, to 
purchase the fee-simple of the Grange Farm so soon as they can 
conveniently do so ; and I declare that if it be necessary to sell 
any portion of my real estate for that purpose, it shall not be 
incumbent upon any purchaser to inquire into the necessity for 
the sale thereof. I desire and direct my wife during her life, and 
so long as she shall reap any benefit from my estate, to provide 
for the maintenance, education, and support of my children until 
my daughters shall be married, and until my son shall attain the 
age of twenty-one years. Upon the death or subsequent marriage 
of my wife, I direct that my trustees shall stand possessed of my 
said farm, consisting of The Grange and the land adjoining so 
purchased as aforesaid, upon trust, together with all the sheep and 
cattle and stock thereon at the time, for my own son, Stephen 
Foreman, and his heirs, subject to reserving thereout a rent-charge 
of fifty pounds per annum for my daughter Ellen, and fifty pounds 
per annum for my daughter Harriett, during their respective lives, 
payable half-yearly; and I vest in my said trustees, for the purpose 
of enforcing and retaining such rent-charge, all the powers of 
distress and otherwise vested in a landlord as against his tenant. 
And further, after the death or subsequent marriage of my said 
wife, I give, devise, and bequeath all the rest, residue, and re- 
mainder of my said estate, both real and personal, to my said 
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trustees upon trust for my said two (laughters Ellen and Harriett ^^^^ 
equally as tenants in common ; and I declare that any benefit Bbidob and 
under this my will accruing to my said daughters^ or either of -Ajtotheb 
them^ shall vest in them free from the interference and control of Fobshah avd 
any husband with whom they may intermarry. And if either of Otkshb, 
my said daughters shall die under the age of twenty-one years 
without leaving issue^ her share in the benefit of this my will shall 
go^ and all her share^ whether real or personal^ shall go, to my 
daughter surviving. And I empower my said trustees, during the 
life of my said wife, and until her subsequent marriage, with her 
consent, and after during the minority of any of my said children, 
to invest any moneys accruing from my said estate in such manner 
as they shall think best for the advantage of my legatees and 
devisees. And also, to lease any part of my real estate for any 
term not exceeding twenty-one years, at the best rack-rent, and 
subject to such covenants as can best be obtained for the benefit 
of the estate. 

*' Lastly, I hereby appoint said James Bridge and John Morgan 
executors and trustees of this my will. And I hereby revoke all 
former wills and codicils by me at any time made. In witness 
whereof I have hereunto subscribed my name, this seventh day of 
August, 1868. 

" Signed,'' &c., 

"S. Foeeman/' 

2. The plaintiffs proved the said will in the Supreme Court of 
New Zealand, Wellington District, on or about the 9th day of 
October, in the year 1868, and have since continued to act, and 
are still acting, as the trustees under it. 

3. The only persons beneficially entitled under the will are the 
defendants, Mary Foreman, who still remains a widow; Ellen 
Anderson, the elder daughter, who is married and over age; and 
Harriet Foreman, the second daughter, and Stephen Foreman, the 
only son of the deceased, both of whom are under age. 

4. Besides the property particularly referred to in the will, the 
real estate comprises other properties both in the town and district 
of Wanganui. 

5. From the time of the death of the testator, the plaintiffs have 
held the entire management of the real and personal estate devised 
by the will, and have from time to time appointed managers of the 
country property and receivers of the rents of the town property ; 
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^^^S and they still continue to exercise such management. And the 
Bridge jlvd trustees are of opinion that the course hitherto adopted in this 

Anothbr respect is most advantageous for the interests of the persons 
FosEKAK AND entitled under the will^ whilst the defendant^ Mary Foreman^ 

^™™*' contends otherwise. 

6. The trustees have carried out the expressed desire of the 
testator by acquiring the fee-simple of the Grange Farm ; and for 
this purpose^ after exhausting such means as were at their disposal 
(including the proceeds of part of the real estate sold by them)^ the 
plaintiffs raised the sum of £975 2s. lld.^ with the intention of 
paying off the same out of the income arising from the testator's 
property, by instalments extending over a number of years — a 
course which was concurred in by the defendant^ Mary Foreman ; 
but the repayment of the sum so advanced is not yet completed^ 
there being at present a balance of £242 14s. lOd. outstanding in 
respect of the said advance. 

7. Until recently^ the defendant, Mary Foreman^ has resided 
in the town of Wanganui, but is now residing at The Grange^ and 
now claims to have the management of the real and personal 
estates of the testator during her life, so long as she continues 
unmarried, including the management of the Grange Farm and 
the lands adjoining, and to be entitled, without the intervention of 
the trustees, to receive the income arising therefrom; but the 
trustees believe that they are not justified by the terms of the will 
in allowing her to do so, and have refused so to do, and claim an 
injunction to restrain the defendant, Mary Foreman, from any 
interference as aforesaid. 

Under the above circumstances, the following question is sub- 
mitted for the opinion of the Court : — 

1. Is the defendant, Mary Foreman, entitled, during her life- 
time, or so long as she continues unmarried, to the management of 
the real and personal estates of the testator, including the active 
management of the Grange Farm and the lands adjoining, without 
the interference of the trustees of the will ? 

If not, then an injimction to issue as prayed. 

The costs of all parties to be paid out of the estate. 

Hutchinson, for the plaintiffs. 

This is a friendly action brought to determine the question 
whether the plaintiffs, as executors and trustees under the will^ are 
not entitled to continue^ as heretofore^ to manage the estate^ in- 
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eluding the Grange Farm which they have purchased under the 1875 
provisions of the will. The plaintiffs are ready to admit that if BBiDas ahi> 
the word '^ occupy ^' had been confined to the realty, it might have Akothbb 
been taken to include the management of the farm; but it applies "Eovsauxxsji 
equally to the personalty, and cannot therefore be used in its usual ^^"bs. 
sense. 

In the case Kirkman v. Booth (11 Beav. 273), it is no doubt 
laid down that, in order to authorize executors to carry on business, 
there must be exprey provision in the will ; but it is sufficiently 
shown by the language of this will that the testator contemplated 
that the trustees should have the management of the farm. 

In Bagahaw v. Spencer (1 Ves. 142), a devise to trustees and 
their heirs upon trust, out of the rents, or by sale or mortgage, to 
raise so much as should be sufficient for the payment of debts, 
legacies, and funeral expenses, and then as to a moiety on trust 
for and to the use of B. for life, &c., and was held by Lord Hard- 
wicke to vest the fee in the trustees. 

Travers, for the defendant. 

The cases clearly show that the words " use and occupation" 
include management. In Whittome v. Lamb (12 M. & W. 813), 
where a testator gave his wife the ^' use and occupation" of land 
and stock during the minority of her sons, it was held that she 
took an estate by express devise — a term for years. That decision 
was followed in Rabbeth v. Squire (19 Beav. 76) . 

Prendbroast, C.J. — I think the intention of the testator was 
that the trustees should in the first place exercise their judgment 
as to what portion of the personal estate would be required for 
beneficially carrying on the farm. It seems also to have been in- 
tended by the testator that after they had done that they should 
take into consideration what arrangement they should make for ac- 
quiring the freehold of Grange Farm. Then the testator intended 
that his wife should have the use and occupation of all his personal 
estate, except so much as was to be applied to the purchase of the 
freehold estate. It seems to be pretty clear that the testator in- 
tended that his wife should have the use and occupation of it, and 
not that the trustees should have power to control her in the 
management of the farm. She is responsible to the trustees, who 
represent and protect the interests of the children ; she is responsible 
for injury to the stock ; and she is responsible for carrying on the 
fium properly. At the same time, I do not see that she is bound 
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^^^ to account to them> as an agents for the mode in which she carries 
BaiDOB AND on the management of the estate in any other manner than she 
Anothbb ^Quid be bound to account to this Court as tenant for life. 

FoBBMAKAKD JoHNSTON, J. — I cousidcr the use of the word " occupy '^ in 
this will as sufficient, on its true construction, to give the widow 
an equitable interest for life or during, widowhood, including of 
necessity the power of management, unless the provision that the 
trustees shall set aside a portion of the personalty, in order to 
liquidate the cost of management, necessariljj^ gives to them the 
exclusive right of management ; and I think such an intention on 
the part of the testator is by no means sufficiently expressed 
within the doctrine laid down in Kirkman v. Booth, 

Injunction refused; costs on both sides to be paid, 
by agreement, out of the estate. 



Uik J%. BEaiKA V. BAILEY {Ex parle Eicily Cabsin). 

ffabeas Corpus — Cuttody of iUegitimale child under seven years of age — Coniraetfor 

custody and maintenance — Refsocation, 

On habeas corpus^ the mother of an illegitimate child waa held entitled, in the 
absence of any evidence that it would be injurious to the child's person or moralB, to 
its custody while it is within seyen years of age, although she had entered into a 
contract with the reputed father for its maintenance and custody by him and liis 
, wife, and had agreed not to interfere with the management of the child, and not to 

represent herself as its mother ; such contract being only a consent, revocable at any 
time. 

This was a case stated by Williams, J., in Chambers, under 
section 33 of '' The Court of Appeal Act, 1862.'' 

On the 16th of April last, Emily Cassin obtained a writ of 
habeas corpus directed to Robert Bailey, to bring up the body of 
her illegitimate child by Robert Bailey. The child was born on 
the 31st December last. Robert Bailey brought up the child in 
obedience to the writ, but set up the following agreement as to the 
custody of the child : — 

'' Memorandum of Agreement made this 2nd day of March, 
1875, between Emily Cassin, of Christchurch, in the Province of 
Canterbury, in New Zealand, spinster, of the one part, and Robert 
Bailey, of Akaroa, in the said Province of Canterbury, hotel- 
keeper, of the other part. Whereas the said Emily Cassin was in 
or about the month of December, 1874, delivered of a female child 
of which she alleges the said Robert Bailey to be the father, and 
which child has been christened by the name of Elizabeth Bailey. 
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And whereas an arrangement has been entered into by and be- ^^^^ 
tween the said parties hereto to the following effect^ that is to Bbgika 

^'1. That in consideration of the said Robert Bailey adopting^ 
maintaining^ and educating the said child from the date of these 
presents, and relieving the said Emily Cassin from all responsibility 
in respect thereof, the said Emily Cassin will, from the said date, 
leave the said child in the custody and under the sole control of 
the said Robert Bai]^y — and in case of his death, under the sole 
control of his wife. 

'' 2. That the said Emily Cassin will not at any time hereafter 
attempt to remove the said child, or induce it to depart from, such 
custody and control, nor in any manner interfere with the said 
Robert Bailey or his said wife in the care, management, and 
education of the said child. 

" 3. That the said Emily Cassin will not at any time represent 
herself as the mother of the said child. 

" 4. That the said Robert Bailey, for himself and his said wife, 
agrees to accept and undertake the sole custody, control, aud care 
of the said child and adopt and take it into his family in all respects 
as if the said child were the lawful child of him the said Robert 
Bailey by his said wife. 

^'5. That the said Robert Bailey will maintain, support, and 
educate the said child in a proper manner, according to his means 
and ability, and will do all necessary acts and things in order to 
bring up the said child in a proper manner. 

" 6. Lastly, that in case either of the said parties hereto shall 
infringe this agreement in any particular, he or she shall be liable 
to pay to the other of them the sum of £200 as and for liquidated 
damages* 

" As wxtness,^^ &c., &c. 

The question for the Court is, whether the agreement is in the 
nature of a consent, and the mother is at liberty to revoke it and 
is entitled to the custody of the child. 

See Re L. S. Boreham (20 L. T. R. 512) ; Ex parte Anna Knee 
(1 B. & P. New Reports, 149 ; R. v. Soper (5 T. R. 278) ; R. y. 
Hopkins (7 East. 579) ; R. v. ManneviUe (5 East. 224) ; Re Ann 
Lloyd (3 M. & G. 547) ; Fisher's Digest, Bastard (1090 and 
1093) ; fl. V. Moseley (5 East. 224) ; Ex parte Skinner (9 Moore, 
278) ; R. V. Greenhill (4 A. & E. 624) ; Re Plaskett's Estate (30 
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1875 L. G. Ch. 606) ; Reg. v. Ed. Smith and In re Boreham (22 L. J. 

" BwiKA Q. B. 606.) 

•• The case was not argued by CounseL 

Prenderoas'b, C.J., delivered the judgment of the Court.* 

This is a question reserved upon an application for a habeas 
corpus, at the instance of the mother of an illegitimate child. It 
appears from the case that the child was^ at the date of the appli- 
cation for the writ of habeas corpus, an infant under the age of 
four months^ and that it was in the custody of a person (who^ from 
a recital in the agreement, would appear to be the reputed father 
of the child), and his wife, under an agreement in writing made 
on the 2nd of March last, between the reputed father and the 
mother of the child, whereby he agreed to adopt and main- 
tain the child, and to relieve the mother of all responsibility in 
respect thereof. The mother also agreed to leave the child in 
his custody, and not to represent herself as the mother of the 
child. That agreement contained a stipulation purporting that the 
parties bound themselves under a siun of two hundred pounds not 
to break the agreement. 

The question for the opinion of the Court is, whether the 
agreement is in the nature of a consent by the mother^ and 
revocable or not. 

Though, at first, it seems to have been doubted whether the 
mother of an illegitimate child was entitled to its custody as 
against the reputed father, or at all, it may, since the case of Ex 
parte Knee (1 B. & P. N. R. 148), be taken to be the law that 
the mother of an illegitimate child is entitled to the custody of it. 

The age of the child is not stated in the report of that case ; 
it may be infeiTcd that it was quite young. The application was 
for a habeas corpus, at the instance of the mother. The child was 
in the custody of a person with whom the father had placed it. 
There was no case made of force or fraud on the part of the 
father. Sir J. Mansfield said as follows : — *' The mother must 
have the child unless ground be laid to prevent it. Let the child 
be delivered to the mother.'^ The other Judges concurred. lu 
the next reported case on the subject, In re Ann Lloyd (3 M. & 
G. 547), the application was at the instance of the mother, and 
the child was produced in the custody of the reputed father. No 
case of force or fraud on the part of the father was made ; but 

* Prendergast, C. J., JohnstoD, J., and Gillies, J. 
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the cliild being eleven years of age, the Court allowed her to ^^^^ 
choose whether she would go with the father or mother. She BsaivA 
elected to go with the father. Maule, J., during the argument, ^' 
put the question whether the mother of an illegitimate child was 
not a stranger, and without title to the custody of it. But Tindal, 
C.J., referred to the case of Regina v. Hopkins (7 East. 579) in 
terms which showed that if the child had, in Ann Lloyd's case^ 
been under seven years of age, the Court would have been bound 
by Regina v. Hopkins to have delivered the child to the mother. 
Tindal, C. J., therefore took the case of Regina v. Hopkins as an 
authority for the mother being entitled to the custody of her ille- 
gitimate child if under seven years of age, irrespective of any 
question of her custody having been interfered with by the reputed 
father, by force or fraud. 

It is well to notice this, as in Regina v. Hopkins the child was 
under three years of age, and the custody of the mother had been 
interfered with by the reputed father, by force and fraud ; and 
Lord Ellenborough, during the argument^ expressed doubt whether 
the Court could interfere on behalf of the mother of an illegitimate 
child, who had no legal right to the person of her child. How- 
ever, after taking time to consider the case of Regina v. Moseley, 
he granted the writ to restore the child to the quiet possession of 
the mother, leaving it, he said, to the proper tribunal to determine 
as to the right of custody. The case of Regina v. Moseley (5 
East. 224) was an application for a habeas at the instance of the 
mother of an illegitimate child of the age of five years, against 
the reputed father. In granting the rule nisi. Lord Kenyon said, 
'' Where the father has the custody of the child fairly, I do not 
know that this Court would take it away from him, though I do 
not mean to impeach the propriety of the case cited [Regina v. 
Soper) ; but where he has got possession of the child by force or 
fraud, as is here suggested, no rule interposes to put matters in 
the same situation as before.^' 

In Moseley's case and Hopkins's case the Court seems to have 
been disinclined to admit the title of the mother. The doubt 
expressed by Lord Ellenborough, and the question of Maule, J., 
had their origin probably in the maxim that a bastard is ntUlitis 
filius. But it is said that that maxim is true only as to inherit- 
ance. (See Buller, J., I Term Rep. 100 ; see also Rentes Com^ 

mentariesy ii. 231.) In HuUand's case, Willes, C.J., cites Groiius 
VOL. in.— Pabt 1. 7 
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^^ to the effect that a bastard has only one certain parent — ^ihe 
Bbodta mother (2 WUson, 126) ; and in Homer v. Homer (1 Hag. Con- 

Bamt. '^®*' ^^'^)' *^^'^ ^^* Scott says, "I presume that he (the father of 
an illegitimate child) cannot legally take the child out of the 
custody of the mother, in whom it is deposited by Nature in its 
birth." 

But whatever question there may formerly have been as to the 
right of the mother of an illegitimate child to its custody, that 
right may be considered now to be clearly established by the case 
of Ex parte Knee — at any rate up to the age of seven years. 

In Fisher's Digest there is a note of a case. In re Darcys (2 
Irish C. L. R. 206), in which it is stated that the mother is 
entitled to the guardianship of her illegitimate children. 

It is not necessary to consider in the case now before the Court 
whether, by virtue of such guardianship, the right of custody 
extends beyond seven years or not, for the child is aged only a 
few months. Though in Ann Lloyd's case, the child being only 
eleven years, the Court allowed it to exercise its discretion and go 
with the reputed father, yet it must be borne in mind that in the 
case of a legitimate child the father's guardianship for nurture 
lasts till fourteen years of age — see Hyde v. Hyde (29 L. J. Prob. 
Mat. & Adm. 150) ; and therefore, until a child attains that age, 
the child cannot exercise his own choice as to quitting or remain- 
ing with his father. So where the father of a .legitimate child 
dies without appointing a guardian, the mother is guardian for 
nurture, and is entitled to the custody of the child till it attains 
fourteen years. See In re Moore (11 Ir. 0. L. B. 1 Q. B.) ; see 
also Regina v. Howes (30 L. J. M. C. 47), where it was decided 
that the father has a right to the custody of his daughters up to 
sixteen years. In a recent case in Victoria it was assumed that in 
the case of an illegitimate child the mother's right ceased at seven 
years. See Elizabeth Walker's case, post. 

But the question is whether the mother of an illegitimate child, 
being entitled to its custody, may not by contract deprive herself 
of that right. 

In the case of legitimate children, it has been clearly established 
that contracts such as that stated in the case are at moat consents, 
and revocable ; some of the decisions declare such contracts to be 
contrary to the policy of the law, and void. 
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In Emily Bareham's case (1 B. C. C. 132; 20 L. J. Q. B. 202), 1^^^ 
it appeared that the father had entered into a contract^ whereby BsaiKA 
the unde of the child was to have charge of it until twenty-one B^i^y 
years of age^ the father paying certain sums periodically, and to 
have free access to it. Erle^.C.J.^ after taking time to consider^ 
gave his judgment as follows : — ^^ I have looked into the cases that 
have been decided, and it seems to me that the arrangement made 
between the father and the uncle, that the child should be brought 
up by the uncle, is in the nature of a consent given by the father^ 
and a contract by him to pay for the maintenance of the child. It 
being in the nature of a consent by the father, I think he is at 
liberty to revoke that consent, and the child must be delivered up 
to him. I am bound to say that the father has a right to the 
custody of his child.'' 

In Regina v. Smithy in re Boreham (22 L. J. Q. B. 116), it was 
held that if a father consents to his child remaining with another 
person, he may at any time revoke such consent, and recover pos- 
session of his child by habeas corpus, although such consent was 
given in consideration of an agreement by such third person to take 
charge of the child, and although the father has contracted to pay 
such third person for the maintenance of the child. 

This case was recognized in the recent case of In re Edwards 
(42 L. J. Ch. 99) ; see also Swift v. 8w\fl (34 Beavan, 266 ; on 
Appeal, 34 L. J. Ch. 394) ; In re Bedford Charity (2 Swanston 
588), which was a case of alleged assignment of testamentary 
guardianship ; and In re Moore (11 Ir. C. L. R. 1 Q. B.) — the note 
of which case in Fisher's and Brunker's Digests ia : '' Guardianship 
being a pewonal trust, any assignment or relinquishment by a 
guardian for nurture of the right to the custody of the child " (how- 
ever formally made), is in a Court of law revocable at the will of 
the guardian, who does not thereby divest himself either of his 
lights or duties as to the custody of the child. 

The question has recently occurred in Victoria — see ReElizabeth 
Walker (3 Australian Jurist, 33) . The Courts in giving judgment^ 
stated the facts as follows : — '^ This is an application under the 
Habeas Corpus Act, for the removal of the child of the applicant^ 
IiUsa Walker^ irom a person in whose custody she placed it some 
years agOj and for the transfer of the child to her. The child was 
illegitimate. The mother was living with the father of the child, 
and the child was consideraUy under seven years of age, which is 
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1875 the age up to which the mother of an illegitimate child is entitled 
BsanrA to the possession. 

*• In that case affidavits were filed in opposition to the application, 

imputing moral misconduct to the mother, which imputations were 
not met or contradicted by the mother ; for that reason the Court 
refused the application. 

The Court in that case cited a recent case in the Queen's Bench, 
Re Mary Ann Turner (25 L. T., N.S., 907 ; 41 L. J. Q. B. 142) . In 
the case of In re Turner, the mother of a child between the age of 
ten and eleven years^ although a Roman Catholic, had consented 
to the child being placed in a Protestant school for destitute 
children. The mother, being ill in a workhouse infirmary, became, 
as she alleged, anxious that the child should be removed and placed 
in a home for poor children, so that she might be brought up in 
the same faith as the mother, and in which the child had been 
baptised. The mother previous to being in the infirmary n^lected 
the child, and lived a drunken and immoral life. The father of the 
child was dead, and the child herself desired to remain in the 
school. It was held that under these circumstances the Court 
would not grant the habeas corpus to remove the child. And in 
Alicia Racers case (26 L. J. Q. B. 169) , it was held that the mother, 
who was guardian by nurture of a child aged ten, the father being 
dead and no testamentary guardian appomted. was entitled to the 
custody, unless it could be shown that the custody was sought for 
improper objects, or that the application was not bond fide, or the 
mother grossly immoral, and this notwithstanding that the child 
desired not to be restored to the mother. 

Except, perhaps, as to the time of duration of the guardianship, 
we see no reason to draw a distinction between the case of the 
mother of a legitimate child having the guardianship for nurture 
of her child by reason of the death of her husband without ap- 
pointing a guardian, and that of the mother of an illegitimate 
child. We think that unless it appears by affidavit that the custody 
of the mother is likely to be injurious to the child by reason of 
personal ill-usage or contamination of its morals, or is sought to be 
obtained for improper objects, the mother is entitled to such 
custody ; and that, in deciding the question whether the mother is 
so entitled, the Court must not be guided by a consideration whether 
the mere temporal welfare of the child will be prejudiced by a 
removal to the mother's custody. (See Ex parte Knee, above.) 
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And we also think that the mother is entitled to the custody, not- ^^^ 
withstanding the contract stated in this case. Bboika 

•AILST. 



BEGINA V. CASS. Uh May. 

Indictment — Bwrghxriaukly breaking and entering a Warehouee, 

An indictment charged the acoosed with haring feloniooBlj and bai^Urionslj 
broken and entered a warehouBe, with intent feloniously and barglariouslj to steal. 
The jury found him gailty of felonionslj breaking and entering a warehouse, with 
intent feloniously to steal. 

Seld, that a eonriction on this finding might be sustained. 

« 

This was a Crown case reserved by His Honor Mr. Justice 
Johnston, under section 69 of " The Court of Appeal Act, 1862/' 

Case. 

The prisoner, Charles Cass, was arraigned at the last sitting of 
the Circuit Court of the Supreme Court of New Zealand, held at 
Wellington, on Tuesday, 5th April, 1875, upon an indictment, of 
which the following is a copy : — 

" In the Supreme Court of New Zealand, Wellington District, 
Wellington. To wit : The jurors for our Lady the Queen, upon 
their oath, present that Charles Cass, on the 21st day of March, in 
the year of our Lord one housand eight hundred and seventy-five, 
about the hour of three o'clock in the morning of the same day, 
the warehouse of William Staples, situate in Wellington, in the 
Colony of New Zealand, feloniously and burglariously did break 
and enter, with intent the goods and chattels of the said William 
Staples in the said warehouse then being feloniously and bur- 
glariously to steal, take, and carry away/' 

The prisoner, who was undefended by Counsel, pleaded " Not 
guilty." 

The evidence for the prosecution was to the effect that the 
prisoner, on the day and at the time mentioned in the indictment, 
broke into a brewery — ^used also as a warehouse for storing large 
quantities of beer; that he was there apprehended and given into 
custody. 

I held the building was proved to be a warehouse ; and directed 
the jury to find specially whether the prisoner had broken and 
entered the warehouse with the felonious intention of stealing. 
They found the prisoner ^'guilty of feloniously breaking and 
entering a warehouse with the intent of feloniously stealing the 
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WS property of prosecutor/^ whereupon I sentenced the prisoner to 
BwiKA one yearns imprisonment with hard labour^ and respited the execn- 
Oamb ^^^ ^^ ^^^ judgment until the opinion of the Court of Appeal 
could be obtained. 

The question for the opinion of the Court is^ whether^ upon an 
indictment charging him with *^ feloniously and burglariously 
breaking and entering a warehouse with intent^ &;c./^ he can be 
convicted of feloniously breaking into a warehouse with intent to 
commit a felony. 

No Counsel appeared upon either side. 

Pbendergast^ C.J. (24th January)^ delivered the judgment 
of the Court.* 

In this case the prisoner was indicted for breaking into ^ 
warehouse with intent to commit felony^ under the 57th section of 
''The Larceny Act, 1867/' which provides that whosoever shall break 
and enter any warehouse shall be guilty of felony. The indict- 
ment is in the usual form^ except that it charges that the breaking 
and entering were done "burglariously'' as well as feloniously. 

The question is whether^ the jury having found specially that 
the prisoner feloniously broke and entered the warehouse with the 
felonious intent to steals and not having found that the act was 
done burglariously^ the words '^ and burglariously " in the indict- 
ment may be treated as surplusage and rejected. We think they 
may^ on the authority of Holmea'sceLse (East. P. C. 1023; Kelyng, 
29) ; and that this case is distinguishable from R, v. Bennett 
(1 N.Z. Ap. Cas. 309)^ by reason of the special finding, and 
that finding being inconsistent with the existence of a burglary. 
Any objection founded upon the introduction of the words in ques- 
tion could not have been met by amendment under the 14 and 15 
Vict. c. 100, s. 1 ; nor does section 25 of the same Act seem to 
apply to the case, that section providing that formal defects appa- 
rent on the face of the indictment must be taken by demurrer or 
motion to quash the indictment, before the jury are sworn, and 
not afterwards. It does not clearly appear what kinds of defects 
were intended to be included within the expression " formal defects 
apparent on the face of the indictment." 

It has been suggested that only such defects as are amendable 
under section 1 of the same Act are intended to be included within 

* PrendergMt, O.J., JohniUm, J«, and QsUiMi J. 
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the pToyisions of section 26 (see Roseoe's Criminal Evidence, ^* 
p. 207). However^ this may be^ the objection^ if the defect is Bioxva 
fonnal^ within the meaning of section 25, not having been taken q'^ 
before the jury were sworn, as by demurrer, cannot be considered 
now. Nor is the objection founded upon the introduction of the 
words in question met by the provisions of the 7 Geo. IV. c. 64, 
20, which provides that judgments shall not be reversed for certain 
specified defects — such a defect as the present not being specified 
therein. If the introduction of the words do constitute a substan- 
tial defect, such defect does not seem to be cured or amendable by 
or under any of the legislative provisions passed for such purposes. 

The objection seems to be that the indictment charges the act 
to have been done burglariously, when, on the face of the indict- 
ment, it is evident that no burglary is charged. It is clear that no 
burglary is charged, for the building is not alleged to be a dweU- 
ing-house, and the breaking &c. is not alleged to have been in 
the night, though it seems open to question whether the word 
boj^lariously does not of itself import that the act was done 
by night : .R. v. Thompson (2 Cox's C. C. 445, per Patteson) ; 
though see R. v. Waddington (2 East. P.O. 513), which is the 
other way. It cannot be said, therefore, that the indictment is 
objectionable as charging two o£Fences — ^burglary at common law, 
and house-breaking under the statute. 

It is true that an indictment for burglary must charge the act 
to have been done ^' burglariously;^' but it does not thence foUow 
that in an indictment which, stating all the facts and drcum- 
stanoes of house-breaking under the Statute, charges that the acts 
were done burglariously, is therefore bad as an insufficient charge 
of burglary. If all the facts and circumstances constituting an 
offence, whether by common law or statute, are alleged in the 
indictment, and found by the jury, that is sufficient; subject to 
this, that in the case of treason, murder, burglary^ and felony^ 
certain terms of act must be used. 

A burglary must be alleged to have been done ^'burglariously," 
and a felony '^ feloniously .'' But it has been held that if an 
indictment states all the facts and circumstances constituting a 
xmsdemeanour, but alleges that the act was also done '' felo- 
niously,'' and those facts are found by the jury, the introduction 
of that allegation is surplusage, and does not vitiate the indict- 
ment. (See Hobnes*e case ante, and Scofield'e case poet.) If that 



9* 

Oajbb. 



66 COURT OF APPEAL. 

^^* is 80 in the case of o£Fences of a different class^ as in felony and 
Bbodta misdemeanour^ there seems to be no reason why the rule should be 
otherwise in the case of a felony charged to have been done bur- 
glariously^ burglary being itself a felony. 

In Holmes's case the prisoner was indicted for feloniously^ mali- 
ciously^ &c.^ burning his own house^ with intent feloniously, 
wilfully^ &c.^ to bum &c. : being convicted and the record moved 
into the Queen's Bench^ it was held by three Judges^ against 
Croke, that it was not felony to burn his own house. The prisoner 
was not convicted of the felony^ but of misdemeanour, on this 
indictment ; and the explanation given is, that, though the indict- 
ment charged the act to have been done feloniously, yet all the 
matter being laid in the indictment, and the defendant found 
guilty of the charge as laid, and that charge being in law no 
felony but a misdemeanour^ he was properly found guilty of the 
misdemeanour. 

In ScofieWs case (East. P.C. 1023), an act, constituting a mis- 
demeanour, was charged to have been committed with a felonious 
intent; and in arrest of judgment it was urged that as .the indict- 
ment charged the offence to have been done feloniously, it could 
only be sustained by showing it to be felony. The Court took 
time to consider, and Lord Mansfield, giving the judgment of the 
Court on the point, said, — " Then as to the first objection, urged 
against the first count, it was certainly true that it would be no 
felony in the defendant to bum a house of which he was in pos- 
session; and that fact appearing upon the face of the indictment, 
by which the Court must see that the offence charged was not a 
felony, the word ' feloniously ' was repugnant to the legal import of 
the offence charged, and must be rejected as surplusage ; and then 
judgment ought to be pronounced against the defendant, as for the 
offence of which he stood convicted, according to the precedent in 
Holmes's case, which was an authority expressly in point.'' 

In R. V. Huxley (3 C. & K. 317), in an indictment for per- 
jury, it was charged that the prisoner swore ''feloniously, 
corraptly, &c.," but omitted '^ falsely." The objection to the 
indictment — which objection was sustained — was that the word 
'^ falsely " was omitted ; it was not suggested that the introduction 
of the word " feloniously " vitiated the indictment. 

But in R. V. Wright (2 F. & F. 820), Hill, J., refused to 
strike out the word '^ feloniously " in an indictment for forgery, 
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and thereby to convert the charge into a misdemeanour^ the case ^^^ 
being one where the document given in evidence to sustain BsaorA 
the charge of forgery would not sustain the charge of felony, ^^^ 
though evidence of a common law misdemeanour. If, however, in 
that case the document and all the circumstances showing that the 
misdemeanour and no felony had been committed, had appeared on 
the face of the indictment, then, on the authority of the cases of 
Holmes and Scofieldy no amendment was necessary — the word 
" feloniously *' might have been rejected. 

It is to be observed that the Court had no power to strike out 
the word "feloniously;" for if indeed the indictment did in 
law charge a felony, the Court could not change the indictment 
found by the Grand Jury from a felony to a misdemeanour. 

It is no doubt true that, on an indictment sufi^ciently charg- 
ing a felony, the prisoner cannot (except in certain cases, and by 
virtue of certain legislative provisions, not applicable to the 
present case), be convicted of a misdemeanour, as, for instance, on 
an indictment charging a felonious assault the prisoner cannot be 
convicted of a common assault (R. v. Wilkes, 12 Cox's C. C. 240). 
And an indictment which may apply to either of two different 
definite offences is bad. (See R. v. Marshall, 1 M. C. C. 159.) 

But the principles of those cases do not apply to the present, 
for a burglary is itself a felo'liy ; and, moreover, in this case a bur- 
glary is not sufficiently charged. The jury has found that the 
building was a warehouse, and do not find that the breaking was 
burglarious, and must, we think, be taken to have negatived 
by their finding that the building was a dwelling-house, or that 
the entry was burglarious. 

It is a rule that every fact and circumstance laid in the indict- 
ment^ not forming part of the legal description of an offence, may 
be rejected as surplusage. 

We think, therefore, that a verdict of guilty of the felony 
of breaking into a warehouse was properly entered on the special 
finding, and that the conviction can be sustained. 

Conviction affirmed. 
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^^ BEaiKA «. DEB Am HBNlirBSST. 

24ik May, Indie^mewt^SteaUng and rmmving goodi, " to felomofuly ttolen oi afvrumd "— 

Acquittal of Healing, and eonvietion far receiving. 

An indiotment charged D. with stealing goods, and H. with receiving the goods 
"so as aforesaid feloniously stolen," well knowing them to have heen fekmiously 
stolen. The jury acquitted B. of the theft, and found H. guilty of receiviog. 

Held, that the conviction was good. 

Commenting on Reg. v. Woolford and Lewis (I Moody & Bob. 884) ; R- v. 
Craddock (4 Cox's Cr. Cas. 409) ; and B, v. Huntleg (Bell's C. C. 828.) 

This was a case reserved by His Honor Mr. Justice Gresson, 
under " The Court of Appeal Act, 1862/' s. 69. 

Case. 

In this case the prisoners, Charles Dee and John Hennessy, 
were tried before me upon an indictment, of which the following 
is a copy: — 

'' Supreme Court, New Zealand, Canterbury District, Christ- 
church. To wit : The jurors for our Lady the Queen, upon their 
oath, present that Charles Dee, on the twentieth day of October, 
in the year of our Lord one thousand eight hundred and seventy- 
four, one pocket-book, one valuable security — to wit, an order for 
the pajrment of money on the Bank of Australasia, Christchurch, 
for the sum of eight pounds, and of the value of eight pounds — and 
a piece of paper, of the goods and chattels of William Francis 
Warner, feloniously did steal, take, and carry away, against the 
peace of our Lady the Queen, her crown and dignity. And the 
jurors aforesaid, upon their oath aforesaid, do further present that 
John Hennessy afterwards, to wit on the twenty-first day of the 
month and year aforesaid, the goods and chattels so as aforesaid 
feloniously stolen, taken, and carried away, feloniously did receive 
and have, he the said John Hennessy then weU knowing the said 
goods and chattels to have been feloniously stolen, taken^ and 
carried away, against the form of the Act in such case made and 
provided, and against the peace of our Lady the Queen, her crown 
and dignity/' 

The second and third counts charged Dee with previous convic- 
tions of felony ; and the fourth count charged Hennessy with a 
previous conviction. 

Both prisoners pleaded " Not guilty *' to the first count. The 
jury acquitted the prisoner Dee, and found Hennessy "Guilty'' 
upon the first count, and he pleaded " Guilty " to the charge of 
previous conviction, and was thereupon sentenced by me to penal 
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servitude for tliree years. He was undefended, and no objection ^^^^ 

was made to the validity of the conviction; but, having grave Bboiva 

doubts as to whether it can be sustained under the circumstances ^^ ^' 

Hkb akd 

above stated, I request the decision of the Court of Appeal upon Hximasr. 
the question. 

See Reg, v. Woolford and another (1 Moody & Rob. 384) ; Reg. 
V. Craddock (2 Denison's C. C. 31) j Reg. v. Huntley (Bell's C. C- 
238) ; and " The Larceny Act, 1867,'' s. 90. 

H. B. Gresson. 

No Counsel appeared on either side before the Court of Appeal. 

Pbenbeboast, C.J., delivered the judgment of the Court.* 

In this case one Charles Dee was charged on an indictment 
with stealing a valuable security, of the goods and chattels of a 
person named. In the same indictment the prisoner, John 
Hennessy, was charged with receiving 'Hhe goods and chattels 
aforesaid, so as aforesaid feloniously stolen, &c.," he knowing '' the 
said goods and chattels to have been feloniously stolen, &c." 

Dee was acquitted of the larceny, and Hennessy convicted of 
the receiving. 

The learned Judge who tried the case reserved for the opinion 
of this Court the question whether the conviction can be sustained. 

The question intended to be raised seems to be, whether the 
words in the count for receiving, ''so as aforesaid feloniously 
stolen," are descriptive and material, or may be treated as surplus- 
age ; for the prisoner, John Hennessy, is charged with receiving 
certain goods '' so as aforesaid feloniously stolen," and the first 
count, or former part of the indictment, charged the goods to have 
been stolen by Dee, who was acquitted. 

In Reg. v. Woo^ord and Lewis (1 Moody & Bob. 384), Wool- 
ford was indicted for stealing a gelding, and Lewis for receiving 
it, '' knowing it to have been so stolen as aforesaid." The indict- 
ment is not set out in the report. However, it is stated in the 
report that Patteson, J., held at the trial that Lewis could not be 
convicted upon that indictment, which charged him with receiving 
the gelding '' so feloniously stolen as aforesaid," and directed an ac- 
quittal, and that another indictment should be preferred against 
Lewis, charging him with having received the gelding, knowing it 

* PrendergsBt, C. J., JohnBton, J., and GKllies, J. 
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• 

'^^ to have been stolen by " some person unknown/' At the trial of 
BsaorA that indictment^ it was objected on behalf of the prisoner that he 
had been tried on the former indictment. The learned Judge 
overruled the objection, on the ground that the charge was 
different. 

From the report, it would seem that he entertained some doubt 
of the correctness of his direction to the jury on the previous 
indictment. 

In the case now before the Court the indictment diflfers fipom 
that in R, v. Woolford nnd Lewis in this, that the indictment does 
not charge that Hennessy received the goods with knowledge that 
Dee had stolen them, but generally that he received goods, know- 
ing " the said goods to have been feloniously stolen :" not stating 
knowledge from whom stolen. 

In R. V. Craddock (4 Cox's Criminal Cases, 409), Craddock 
was indicted in one count for stealing certain goods of one Harvey, 
and in a subsequent count Craddock was charged for that '' he the 
goods aforesaid, so as aforesaid feloniously stolen, feloniously did 
receive, knowing the said goods last aforesaid to have been felo- 
niously stolen, &c.'' Craddock was acquitted of the stealing, and 
conricted of the receiving. 

It was contended, on behalf of the prisoner in that case, in 
arrest of judgment, that as the count for receiving stated that 
he had received the goods " so as aforesaid feloniously stolen,'' he 
could not be convicted on the count so worded, he baring been 
acquitted of the stealing. For the prosecution it was contended 
that the words '^ so as aforesaid " were surplusage, and might be 
rejected. Judgment was postponed, and the question stated for 
the opinion of the Judges. On behalf of the prisoner, R, v. Wool- 
ford and Lewis was cited. During the argument, Wightman, J., 
said, '^ Do the words ' so as aforesaid stolen ' necessarily mean 
stolen by the prisoner? May not the meaning be merely that 
they were stolen ? Because, if so, we are. bound to construe them 
so as to avoid repugnancy." 

Pollock, C.B., giring the judgment of the Court affirming the 
conriction, said, ^' Some of us think that the words in that count 
[the count for receiving], 'so as aforesaid feloniously stolen,' do 
not necessarily import that the good were stolen by Craddock; 
but even if that be the meaning, other members of the Court are of 
opinion that the conriction is nevertheless right, inasmuch as the 
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jury must be taken upon that count to have found all the material ^^^ 

facts alleged/^ Craddock's case was followed by R. v. Huntley BBonrA 

(Bell's C. C. 238). Huntley was charged in the first count of the jy^^\yjy 

indictment^ with stealing certain goods^ and in the second count HnrarsssY. 

« 

" the goods aforesaid so as aforesaid feloniously stolen^ Sec, felo- 
niously did receive^ he knowing the said goods last aforesaid to have 
been feloniously stolen/' Before plea, on motion made to quash 
the count for receiving, it was contended that as that count 
referred to the first count it must be taken to charge the prisoner 
with receiving the goods stolen by himself. The objection was 
reserved for consideration of the Judges. The prisoner was 
acquitted of the stealing, and convicted of the receiving. 

Erie, C. J., in giving the judgment of the Court, said, '' We 
are all of opinion that the words in the second count ' so as afore- 
said feloniously stolen ' may be construed to mean simply ' stolen 
goods,' and therefore such goods as the prisoner might be con- 
victed of receiving. ' So as aforesaid' is an immaterial averment; 
the conviction, therefore, can be sustained." 

In Huntley's case the Court arrived at the same conclusion as 
in Craddock's case, but for different reasons. However, from 
both cases it is clear that the conviction in the case now before 
this Court ought to be sustained. It is to be observed that though 
the case of R. v. Woolford and Lewis is cited in Russell by 
Greaves, ii. 556, as an authority for the position that if the in- 
dictment allege that the goods were received from a particular 
person, it must be proved that they were received from such 
person ; so far as R. v. Woolford and Lewis can be cited in sup- 
port of an ailment against the validity of the conviction in the 
case now before the Court, it is plainly overruled by the decisions 
in the cases of Craddock and Huntley. There is no distinction to 
be drawn between the language of the indictment in this case and 
the cases of Craddock and Huntley, Though the question raised in 
Huntley's case was that the same person could not be chained with 
receiving goods which are described as stolen by himself, yet the 
question decided was that an indictment framed like that now 
before the Court — the first count for stealing, the second count 
for receiving, and referring in the second count to the goods — 
" so as aforesaid feloniously stolen," such words are surplusage 
and may be rejected. The fact that in the present case the person 
charged as the receiver is not the person charged as the thief, as 
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1876 



. in Craddock's case and Huntley's case^ makes no difference. The 
BsGiHA principle of both cases applies to the present. The conviction is 
DiB AVD therefore affirmed. 

Conviction affirmed. 
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— — . Wellington Protfincial ToU-gatet Acts, 1871, 1872, 1873-'JSxemption of vehielet 

employed in Her Majeety'e Service — Carriage of maile — Stage coaches — 
Exemption from second tolls on same day. 

AproTision in a proyinoial Toll-gates Act, that no toll shall be demanded or taken 
for anj rehiole which shall at the time being belong to Her Majesty or be employed 
in her serrice, applies only to cases where the yehicle is exclusiyely employed in such 
•errioe. Therefore a carriage in which a person who contracted with the Postmaster- 
Gtoe»l of the colony (under bond te Her Majesty) carried the mails, and also 
carried passengers and goods for hire, is not exempt under the Act. 

A proriso exempting from toll any carriage repassing or returning on the same 
day, contained an exception of " vehicles carrying passengers to and from any other 
places " in the usual business of passenger carriers. 

The words " other places" were held (by a minority of the Court) to mean places 
other than the termini of the first journey ; and therefore a stage coach which went 
daily from M. to W., and back again from W. to M., was held not to be within the 
exception, but to be exempted by the proviso from a second toll. 

This was a special case removed into the Court of Appeal. 

Case. 
Special Case stated by the Resident Magistrate (the parties 
being unable to agree) under " The Resident Magistrates 
Act, 1867/' " The Resident Magistrates Act, 1868/' and 
^'The Resident Magistrates Act Amendment Act, 1872/' 
for the opinion of the Supreme Court. 
This is an action for the recovery of the sum of £65 198., under 
the following particulars of demand : — 

Mr. Andrew Yonng, of Wellington, 

Coach Proprietor, 
Dr. to Herbert Arthur Percy, keeper of the Kaitoki Tollgate, near Wanganui 
To amount of unpaid calls for passage of Mr. Andrew Young's ooaohes and horses 
through the Kaitoki Toll-gato, from March 16th, 1874, to December diet, 1874, in- 
dusire, £64 19i., as per biU of particulars annexed. (The items of the aoooont irill 
be found in the schedule at the end of the case.) 

The case was called on and heard before me on Tuesday^ the 
28rd day of February, 1875. 

At the hearing it was proved that the plaintiff was the keeper 
of the Kaitoki ToUgate^ in the said province. 
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It wag proved that the defendant between and at the times ^^^ 
mentioned in the said particulars^ carried the mail between Wei- Tomrd 
lington and Wanganoi. ^' 

It was proved that the defendant had entered into a bond with 
Her Majesty the Queen for the due fulfilment of his contract for 
the carriage of such maU. 

It was proved and admitted that in the case of the defendant's 
coach^ which runs daily from Marton to Wanganui and back^ 
the plaintiff had charged twice in the twenty-four hours on the 
same vehicle passing through the toll-gate. 

It was proved that the defendant's coaches and horses had 
passed through the said toll-gate at the times mentioned in the 
particulars of demand ; and 

It was proved and admitted that the amount of tolls chained on 
each occasion was correct, but the right to charge the second toll 
on the daily coach was disputed by the defendant. 

It was also proved that some of the items in the particulars of 
demand referred to extra coaches or horses of defendant not 
carrying mails. 

It was proved and admitted that the defendant, at the time 
mentioned, carried on the business of an ordinary passenger carrier 
for hire, conveying both passengers and goods at the times when 
he carried the mails. 

It was proved that the defendant had received notice from the 
Paymaster-General, before undertaking the contract, that mail 
carriages carrying passengers or goods would be liable to tolls j 
and that the defendant, during the first part of the term referred 
to in the particulars of demand, admitted his liability to pay tolls. 

I was satisfied with the evidence adduced by the plaintiff as to 
a demand having been made for the tolls. 

I reserved my decision until Friday, the 26th February, 1876^ 
when 1 gave judgment for the plaintiff for the full amount claimed 
and costs. 

The questions for the opinion of the Court are, — 

1. Whether the defendant's coach was in the service of Her 
Majesty the Queen as a mail-carrier in such a way as to be exempt 
from the payment of tolls. 

2. Whether in the case of the daily coach between Marton and 
Wanganui, the plaintiff was entitled to demand or receive tolls 
twice within the twenty-four hours on the same vehicle. 
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^^'^^ With r^ard to the second question^ it has been agreed by the 

Youve parties to the action that if the Court shall be of opinion that the 

Pbbot second toll cannot be demanded, the amount of such second tolls 

so charged in the particulars of demand shall be assessed by the 

Clerk of the Resident Magistrate's Court, and deducted from the 

amount claimed by the plaintiff. 

J. T. Edwards, R.M., Wanganui. 

In the margin of the case it was stated,— 

The following Acts of the Provincial Council will be put in and 
referred to :— 

'^ An Act to empower the Superintendent to erect a Toll-gate 
at Kaiwarawara. Session IX., Number I.'^ 

" An Act to provide for the erection of Toll-gates on Maui 
Roads, in the Province of Wellington. Session XXI., Number 6/' 

'' An Act to amend the Acts of the Superintendent and Pro- 
vincial Council relating to Toll-gates. Session XXII., Number 8.^' 

'^ An Act to further amend the Acts of the Superintendent 
and Provincial Council relating to Toll-gates. Session XXIY., 
Number 2." 

The following are the material portions of the Acts referred to : — 

" The Wellington Toll-gates Act, 1871." 
Seetion 6. — " No toll shall be taken or demanded for any Tehide, animal, or person 
belonging to or under hire to the GoTernment of the proyinoe and employed at the 
time in the Froyincial GoTemment service ; or for any Tehicle or animal or peraon 
which shall at the time be exempt from toll by virtue of any Act of the Imperial 
Legislature, or of the General Assembly of New Zealand, or which shall at the time 
belong to Her Majesty, her heirs or successors, or be employed in her or their 
Benrice." 

" The Wellington Toll-gates Act Amendment Act, 1872." 
Section 1. — " Notwithstanding anything in any Act of the Superintendent and 
Provincial Council to the contrary, no vehicle, animal, or person shidl be exempt from 
payment of toll at any toll gate or bar established or to be established within the 
province, unless such vehicle, animal, or person shall at the time be exempt from toll 
by virtue of some Act of the Imperial Legislature or of the General Assembly of 
New Zealand, or shall at the time belong to Ser Majesty the Queen, her heirs or 
successors, or he employed in her or their service : Provided that the Gt>vemor for 
the time being of the colony, and the members of his family and household, and his 
personal staff, and vehicles and animals employed by him or them (when so employed), 
shall be exempt from toll." 

Section 3. — " The tolls to be taken at evei7 toll gate or bar now erected or here- 
after to be erected within the province, except on the Wanganui Bridge, shall, until the 
1st day of May, 1873, be those stated in the First Part of the Schedule hereto, and on 
and after that day the tolls mentioned in the Second Part of the same Schedule shall 
be charged for the vehicles and animals mentioned in the said Second Part, in lieu of 
any tolls chargeable thereon under the said First Part ; and no tolls fixed hereby shall 
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be altered saye by Acfc of the Provincial Council, and aU Acta of the Provincial 1875 
Council relating to tolls shall be read as if the said ratea had been fixed therebj. 

FiBST Fast op Schsdulb. 
For every four-wheeled vehicle with springs, and drawn by one horse ... £0 
For every additional horse ... ... ... ... ... 

For every four-wheeled vehicle without springs, and drawn by one 

For every additional horse ... ... ... ... ... 

Provided that no toll shall be taken on any carriage or horse repassing or returning 
on the same day, except vehicles carrying passengers to and from any other places in 
the usual business of passenger carriers. 

Second Past of Schedule sepebbed to. 

For every four-wheeled vehicle drawn by four horses ... ... £0 10 

For every additional horse drawing such vehicle ... ... ... 05o 

• •••••• 

This Second Part of the Schedule was repealed by " The Toll- 
gates Act Amendment Act^ 1873/' and the following substituted : — 

Sboobd Past. 
Amount of Toll* to he levied under the Act till the let day of November, 1878. 

For every four-wheeled vehicle without springs, drawn by four horses... £0 10 
For every additional horse drawing such vehicle 06 

The Third Part of the Schedule in the Act of 1873 is thus— 

Amount of Telle to be levied under the Act on and after the 1st day qf November, 1878. 

For every four-wheeled vehicle without springs, drawn by three or more 

AorseB ... ... •■• ... ••• •>• ••• M)v XV w 

For every additional horse beyond the first four drawing such vehide... 6 

Brandon, for the appellant. 
Hart, for the respondent. 

Pbendsroast, C.J.^ deliyered the judgment of the Court.'^ 
The facts upon which the first question is raised are as 
follows : — ^The appellant is a contractor with the Postmaster- 
General for the carriage of mails hetween Wellington and Wan- 
ganui ; he carries these mails in a vehicle in which he also carries 
passengers and goods, in the course of his business as a carrier for 
hire. This being the state of facts, the question is whether the 
vehicle so used is subject to tolls demandable under certain 
Provincial Ordinances, or is exempt therefirom. 

For the appellant it was contended that he was exempt by 
virtue of the provisions of the 5th section of " The Toll-gates Act, 
1871/^ which provides that no toll shall be demanded or taken for 
any vehicle or animal which shall at the time belong to Her 
Majesty or ^'be employed in her service.'' A provision to the 

* Prendergast, C. J., Johnston, J., Gillies, J. 
VOL. ni.— Pabt 1. 9 
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^^^ same effect is also contained in the Ist section of "The Amendment 
Youva Act of 1872/' which proyides that notwithstanding anything in any 
Pbbot ^^ ^^ ^^^ province to the contrary^ no vehicle or animal shall he 
exempt from payment of the tolls in question^ miless such veiiide 
or animal shall at the time be exempt by Act of the Imperial or 
Colonial Parliament^ or shall belong to Her Majesty, or ''be 
employed in her service/' 

We are unanimously of opinion that any vehicle or animal, in 
order to be exempt as being employed in the service of the Queen, 
must at the time be " exclusively " so employed. Therefore, even 
if the employment by the appeUant of a vehicle in the carriage of 
the mails be an employment in the service of the Queen within 
the meaning of the Act, yet, not being exclusively so employed, it is 
not exempt. In the case of Stephenson v. Tayhr (30 L. J. M. C. 
145), where an Act exempted firom tolls any carriage conveying 
Volunteer infantry, Cockbum, C. J., said : " 1 think the carriage, 
to enjoy the immunity from toll, must be employed, I will not say 
exclusively, but substantially, for the conveyance of Volunteers ; 
and the fact of a Volunteer or Volunteers riding upon a public 
vehicle plying for hire, and not exclusively appropriated in the 
particular instance to their use, would not bring the carriage 
within the terms of exemption.'' He goes on to say, with reference 
to another case on the same Act then before the Court, " On the 
other hand (with a view to the other case which was before us as 
well as the present), I can only say, that I think if the carriage 
is bond fide hired and used for the purpose of conveying Volunteers, 
the accidental circumstance of some one else riding on it who is 
not obliged to pay for hire for the use of his seat on the vehiek, 
would not deprive the carriage of its exemption from toll/* The 
same question arose in Thompson v. High (2 N.Z. Jurist, 88) ; and 
it was decided by Mr. Justice Johnston that, under circumstances 
similar to those in this case, the vehicle was not exempt. The 
majority of the Court are also of opinion that the vehicle was not 
employed in the service of the Queen, within the meaning of 
the Act. 

It may, in a sense, be said to have been so employed ; hut the 
majority of the Court think that the employment meant by the 
Act is not such an employment as that in the present case, where 
ihb appellant, and not the Queen or her officers, selects the car- 
riage and driver, and has the sole control thereof. 
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As to the second question^ it appears that the appellant is ^^75 

owner of a stage coach which goes daily from Marton to Wan- Youkg 
ganui^ and returns on the same day by the same route from p,^ 
Wanganui to Marton. The question is whether this vehicle is 
exempt firom toll under the proviso in the First Part of the Schedule 
to the Act of 1872, or is included within the exception to that 
proviso. The proviso and exception are as follows : — *^ Provided 
that no toll shall be taken on any carriage repassing or returning 
on the same day, except vehicles carrying passengers to and from 
any other places^ in the usual business of passenger carriers.'^ 

The majority of the members of the Court who heard the 
argument think that the exception does not apply to this vehicle, 
and that it is not liable to pay toll on the return journey ; they 
think that the expression " other places " must mean places other 
than the termini of the first journey. By no other construction 
can any force be given to the words ''to and from any other 
places/^ 

Inasmuch, therefore, as it appears that the Wanganui and 
Marton coach did not vary its route or the termini of its journeys, 
it was not liable to toll on its return journey. 

It may be observed that if it had appeared in the case that the 

vehicles in question were vehicles with springs, drawn by four 

horses, the majority of the Court are of opinion that they would 

have felt difficulty in concluding that any toll was demandable : 

for upon the coming into operation of the Second Part of the 

Schedule to the Act of 1872, the First Part ceased to apply to four- 

wheeled vehicles — and the Act of 1873 legislates only for vehicles 

without springs, and does not revive the First Part of the Schedule 

to the Act of 1872, so far as it originally applied to four-wheeled 

vehicles with springs. 

Judgment accordingly. 



STBAOHAN, Asvkjjoxti LYON, BxBPOin>BHT. I'Tthtl^htond 

Pleadmff — Emdenee — Actum for balance not realixed hy sale of distrese — DeductUme 

of legal and proper ehargee — Dietreee and Replevin Act, 1868, «. 6 — I'aete primary 
or evidenHaryS. G, 1856, r. 16—Milei v. WaUt (1 N.Z, Ap. Cae. 77). 

The plointiir (reapoxident) declared upon a contract whereby the defendant 
(appellant) promised to pay the plaintiff a sum of £176 (the amount due from the 
dflfondant to the plaintiff for rent), or each part of that nun as should not be 
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1875 xMlized by the sale of ft distTWB leried by him, snd ftyerred that £106 9t. 9d. only 

was realized, and claimed the balance. 

BtkAOHAV ^^ defendant pleaded that £200 and upwards was realized by the sale of the 

ItYcm, distress, and after deducting all " legal and proper charges " there was enough to 

pay the plaintiff's claim ; and also pleaded a set-off, claiming a balance in his fkrour 

after deducting the legal and proper charges. 

At the trial the plaintiff tendered in cTidence an agreement entered into before 
the contract sued upon, respecting the mode in which the goods distrained were to 
be disposed of, which was admitted in endence. If the ohftrges incident to that 
mode of disposal were deducted, the plaintiff's claim was made out ; but if the 
charges pronded by " The Distress and Repleyin Act, 1868," s. 6, only, were allowed, 
then the defendant's set-off was made out. 

Held, that the agreement was admissible in eyidence to show the mode of 
realization contemplated by the parties, in the contract sued on ; and that it was 
an evidentiary fact only, and not a part of the plaintiff's title or right of action, 
which must be set out in the pleadings within rule 76 and the decision in Milet 
v. Vaitt (1 N.Z. Ap. Oas. 77). 

This is an appeal from a decision of the Supreme Courtj Wel- 
lington District^ in an action in the said Court wherein the re- 
spondent was the plaintiff and the appellant was the defendant. 

The following were the pleadings in the action : — 

The declaration stated — 

1. That in the month of February^ in the year 1870^ the de- 
fendant being indebted to the plaintiff in the sum of £170 for rent 
of certain lands at Ruataniwha^ in the Province of Hawkers Bay, 
made and gave to the plaintiff a certain document, partly in print 
and partly in writing, in the words and figures following, that ia to 
say,— 

£170. New Zealand. Wellington, 11th February, 1870. 

Ov demand, I promise to pay Mr. William Lyon or order the sum of £170 sterling, 
or such part of that sum as shall not be realized by the sale of the distress leried by 
him on the station occupied by me at Buataniwha. 

WlLLIAX StBAOHAK. 

2. That the sum of £106 9s. 9d. was realized by the sale of 
the distress levied by the plaintiff on the station occupied by the 
defendant at Ruataniwha, in the month of February, 1870, leaving 
the sum of £63 10s. 3d. due by defendant to the plaintiff. 

Wherefore the plaintiff claims to recover from the defendant 
the sum of £63 10s. 3d. , and interest thereon firom the 25th day 
of March, 1870. 

Pleas. 

1. That there was realized by the sale of the distress levied by 
the plaintiff on the station occupied by the defendant at Ruataniwha, 
in the month of February, 1870, as in the declaration mentioned, 
a large sum of money^ to wit the sum of £200 and upwards^ which 
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was received by the plaintiff, and after deducting therefrom all the W6 
legal and proper charges of making such distress and sale, there stiuohav 
remained in the hands of the plaintiff a sufficient sum of money 
realized by the sale of the said distress to satisfy and discharge the 
claims of the plaintiff in respect of the promissory note in the de- 
claration set forth; and the plaintiff's said claims were thereby 
satisfied and discharged accordingly. 

2. That the plaintiff, at the commencement of this action, was 
and still is indebted to the defendant in an amount greater than 
the plaintiff's claim, for money payable by the plaintiff to the de- 
fendant for money received by the plaintiff for the use of the de- 
fendant, as set forth in the particulars of set-off hereunder written, 
and for interest upon money due from the plaintiff to the de- 
fendant, and forborne at interest by the defendant to the plaintiff 
at his request, and for money found to be due from the plaintiff to 
the defendant on accounts stated between them, a sufficient part 
of which amount the defendant is willing to set off against the 
plaintiff's claim. 

Particularg of Set-off. 

1870. 
Februjuy 12. — ^To proceeds of sale of wool, &o., per Edward Pearce ... 
February 18.-^To proceeds of sale of sheep, horses, &o., per Boatledge, 

KcDnedy, and Oo. 
March 16. — 1o proceeds of sale of formtore, stores, tools, and station 

ntensils, per Boutledge, Kennedy, and Oo. 
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Take notice, that the defendant claims to recover from the 
plaintiff the amoimt by which the defendant's set-off exceeds the 
claim of the plaintiff. 

Replication. 

As to the pleas of the defendant, he denies all the material 
allegations therein. 

And as to the second plea of the defendant, he says that the 
goods mentioned in the particulars therein were the distress 
mentioned in the document in the declaration set out, and that the 
proceeds from the sale of such distress, after paying the legal and 
proper charges of making such distress and sale, amounted to the 
sum of £106 9s. 9d., for which said sum plaintiff has given de- 
fendant credit against the sum of £170, the amount mentioned in 
the said document. 
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W5 Rtgoinder. 

Stbaokav 1. As to the plaintiffs first replication : joinder of issne. 

9* 
jjtiya, 2* As to second replication: denial of all the material aUegations 

therein. 

Upon these pleadings the following issues of fact were settled, 

namely, — 

1. What sum of money was realized by the sale of the distiesa 
levied by the plaintiff on the station occupied by the defendant as 
in the declaration mentioned ? 

2. What were the legal and proper charges of making sach 
distress and sale ? 

3. Was the amount realized by such distress and sale, after 
deducting there&om all legal and proper chaises of making the 
same, sufficient to satisfy the claim of the plaintiff in respect 
of the document in the declaration set forth ? 

4. Was the plaintiff at the conmiencement of this action 
indebted to the defendant in any and what sum of money, as in 
the second plea mentioned ? 

5. Is the plaintiff entitled to recover from the defendant any, 
and, if so, what sum of money by reason of the cause of action in 
the declaration set forth ? 

6. If not, is the defendant entitled to recover from the plain- 
tiff any, and, if so, what sum of money by reason of the matters in 
the second plea alleged ? 

These issues of fact were ordered to be tried at the Circuit 
Sitting of the Supreme Court, to be holden at Wellington in the 
month of July, 1874, before a common jury; but it was after- 
wards agreed that the issues should be tried by the Court without 
the intervention of a jury. 

The trial accordingly took place on the 15th day of July, 1874 

At the trial, the plaintiff's counsel tendered in evidence the 
following agreement, namely, — 

" It IB hereby agreed that the amonnt of rent (one hundred and aerentj poandi) 
doe to the troatees of the late John Boji dae on the I7th day of January, 1870, thall 
be leTied and paid from the goods distrained upon the itation in my occupation it 
Bnataniwha, and further that the wool and other effect! eeixed and distnuned forth* 
said amount of rent, and the balance due upon bill of sale to Alexander Boy, shall be 
disposed of as follows: — ^The wool to be carried to Kapler on account of John 
Nathaniel ViTiison, to be by him shipped to Wellington. The sheep and horses shall 
be removed to Meanee for sale. The honsehold effects and other eundzy aitidet 



COITBT 07 APPEAL. 71 

iaoliidod in ixirentoiy tlull be Mnt ton lale to Waipawa. Dated tlua 24th day 1876 
of Janiiaiy, 1870. ""inucHAK ' 

WlLLIAX StBAOHAX. 



V. 



stiip I J. N. WnBOK. Liwr. 

J. N. w. 

Dntr. 
34-1-70. 



OneShOluig 



WitneBs — 

W. BoioxB, Olerk. 



The admission of this agreement in evidence was objected 
to by the Connsel for the defendant, on the ground that it had not 
been set out in the plaintiffs pleadings, and that the defendant 
was taken by surprise. 

His Honor the presiding Judge [Johnston, J. J admitted the 
agreement in evidence, but reserved to the defendant leave to 
move. 

The Court then proceeded to ascertain the amount of the 
charges and expenses connected with the distress which the 
plaintiff claimed to be entitled to under the agreement, and also 
the amount of the charges and expenses connected with the 
distress as prescribed by '* The Distress and Replevin Act, 1868,^' 
and it was agreed by Counsel for both parties that if the agreement 
was properly admissible in evidence, and entitled the plaintiff to 
the chaises and expenses of the distress upon the principle of 
ascertainment firstly above mentioned, then the amount to be 
recovered by him in the action would be £44 18s. 3d. ; but that if 
the plaintiff were only entitled to the charges and expenses of 
the distress as prescribed by '^The Distress and Replevin Act, 
1868,^' then the defendant would be entitled to recover under his 
plea of set-off the sum of £18 10s. lOd. 

It was ultimately agreed that a general verdict should be 
entered for the plaintiff for £44 13s. Sd^, leave being reserved to 
the defendant to move to set that verdict aside and enter a verdict 
for him for £13 10s. lOd. 

The defendant accordingly moved for and obtained a rule fUH 
as above, on these grounds : — 

1. That the agreement aUeged to have been entered into by 
the defendant as to the sale of the distress in the declaration 
mentioned, and the evidence given in respect thereof, ought not 
have been admitted in evidence. 

2. That, even if such agreement and other evidence were pro- 
perly admitted, the plaintiff was not entitled under the agreement 
to make any charges against the defendant beyond the legal and 
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^ ^^ proper charges of snch distress, as prescribed by "The Distreas 

and RepleTin Act, 1868/' 

On the 29th day of Jnly, 1874, this role was discharged, but 
leave was given to the defendant to appeal to the Court of Appeal. 

The question for the opinion of the Court is, whether the said 
agreement was properly admitted in evidence; and whether, if so, 
it entitled the plaintiff to the charges and expenses of the distress 
upon the principle of ascertainment firstly above mentioned ? 

If the Court be of opinion in the a£G[rmative, then this appeal is 
to be dismissed. 

If the Court be of opinion in the negative upon either of the 
above points, then a general verdict is to be entered for the de- 
fendant for the sum of £18 lOs. lOd. 

The costs of the appeal are to be in the discretion of the 
Court. 

Travers, for the appellant. 

There are two points in this case. It is submitted, first, that 
the agreement admitted in evidence at the trial could not be relied 
upon because it was not set out in the declaration or replication ; 
and, secondly, that it was not admissible to alter the effect of the 
contract declared upon, by showing that costs and charges of 
distress, other than those provided for by ''The Distress and 
Replevin Act, 1868,*' were agreed to. 

There is nothing on the face of the declaration to show that 
any anterior contract existed as to the mode in which the distress 
was to be dealt with. The action is upon an instrument whereby 
the appellant undertook to pay such part of the rent due, not 
exceeding £170, as should not be realized by the sale of the 
distress ; and that must mean such sum as might remain after 
deducting the ordinary charges incident to a regular distress. 
The evidence showed that the amount obtained from the sale of 
the property distrained was suj£cient to pay the rent due and the 
ordinary charges, and to leave a residue of £18 10s. for the 
appellant. 

On the contract, as stated in the declaration, the respondent was 
entitled only to have such charges deducted as the Statute allows; 
and the document admitted in evidence at the trial was put in for 
the purpose of proving that he was entitled to different and higher 
charges. It might have been in the contemplation of the parties 
that the costs of the carriage, of the property for the purpose of 
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sale^ as well as the ordinary charges on a distress, should be de- ^^^''^ 
ducted ; but^ if so^ the agreement to that effect ought to have Stbachak 
been set ont in the declaration as part of the contract relied upon. r^^^ 
In the case of Miles v. Waitt (1 N.Z. Ap. Cas. 79), this Court 
carefully drew the distinction between cases where it is necessary 
and those in which it is not necessary to set out certain instru- 
ments in the declaration; and it is said in the judgment that '^the 
existence of this. contract and its terms, as far as they define the 
right and duty insisted upon by the plaintiff, are therefore facts 
material to sustain the action, and must be stated in the declara- 
tion/' 

It is submitted that the right way to look at tliis declaration is 
to take it as averring that the plaintiff was landlord, that rent 
was due, that a distress had been made, that the proceedings were 
to be carried on in the usual course by appraisement and sale, and 
that the defendant contracted to pay what was not realized there- 
upon^ and that the sum realized was £106 ; and the agreement 
objected to was offered in evidence in order to show what the sum 
realized was, but on a footing different from that which the con- 
tract declared upon must be taken to have contemplated. 

In the case of Free v. Hawkins (8 Taunt. 192), assumpsit was 
brought upon a promissory note, payable twelve months after 
date to the defendant, and indorsed by him as a security for the 
debt of the maker ; and it was held that the defendant was entitled 
to notice of non-payment by the maker, and that evidence of a 
parol agreement entered into at the time of the making and 
indorsing, that payment should not be demanded till after a 
certain event, could not be received as waiver of the right to 
notice. 

It may be admitted that, if the agreement had been set out in 
the declaration or replication, it might have been sufficient. 

Brandon, for the respondent. 

It is submitted that the agreement as to the distress was ad- 
missible in evidence, and that there was no necessity to set it out 
in the declaration or replication. It is sufficient to state hprimd 
facie case in the declaration. The doctrine applicable to the 
subject is clearly set forth in Miles v. fVaitt {ubi ante), and it can- 
not be said that the respondent in this case relied, within the 
meaning of rule 76 of the Reg. Gen. 1856, upon the agreement in 

question as a part of his title or right of action. 
VOL. ra.--PABT 1. 10 



V, 

Ltov. 



74 ' OOUKT OF APPEAL. 

1875 The matter established by it was in the nature of a secondary 

Stbachan fact — matter of evidence — which is forbidden by rule 51 to be 
pleaded. 

The agreement merely shows the mode of realization of the 
distress to which the contract declared upon referred. The " legal 
and proper costs " are not necessarily to be confined to the statu- 
tory costs and charges mentioned in. the Distress and Replevin 
Act. The agreement was evidence to show whether the charges 
contended for by the plaintiff, or those to which the defendant 
insisted that he should be confined^ were the proper and legal 
charges to be deducted for the purpose of the contract sued upon. 

Trovers, in reply. 

" The Distress and Replevin Act, 1868/' s. 6, distinctly provides 
that no charges except those set out in the Schedule shall be pay- 
able in respect of any distress ; and if the object of introducing 
the agreement was to get rid of that provision, the plaintiff was 
relying on a contract, to avoid the effect of the Statute, and he 
should have averred it in his declaration. 

Gur. adv. vuU. 

Pbbndiiigast, C. J., delivered the judgment of the Court.^ 

In this case the plaintiff sued upon a contract which, at the 
argument in this Court, it was admitted, meant that the defendant 
promised to pay to the plaintiff such sum, not exceeding £170, as 
was equal to the difference between £170 and the sum that should 
" be realized, by the sale of the distress levied by him (the plaintiff) 
on the station occupied by me (the defendant).'' The plaintiff 
alleged in the declaration that the sum of £106 9s. 9d. was realized, 
and claimed the balance, £63 10s. 3d. 

The defendant pleaded to the declaration founded on the 
contract, that " £200 and upwards was realized by the sale of the 
distress ] and that, after deducting all ihe legal and proper charges 
of making such distress and sale, there remained a sufficient sum 
realized by the sale to discharge the claim of the plaintiff, and that 
the plaintiff's claim was thereby satisfied." 

The plaintiff, by his replication, denied the all^ations in that 
plea. 

Amongst other issues raised on the pleadings were the fol- 
lowing : — 

* Prendergatti C.J., Jolinaton, J., and Chillies, J. 
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1. TVhat sum was realized by ''the sale of the distress levied ^^75 
by the plaintiff on the station occupied by the defendant^' ? Stbaohak" 

2. What were the legal and proper charges of making such lyok. 
distress? 

The defendant also pleaded a set-off, and claimed a balance on 
the ground that after deducting legal and proper charges there was 
a balance in the hands of the plaintiff due to the defendant. But 
as we think the plaintiff entitled to hold his verdict for the amount 
found due to him, it is unnecessary to refer to the plea of set-off 
and the replication thereto. 

At the trial, the plaintiff tendered in evidence an agreement 
which had been made by the defendant some days previously to the 
making of the contract sued upon. On the argument before the 
Court it was admitted, on behalf of the defendant, that the earlier 
agreement did in fact relate to the sale of the distress mentioned 
in the contract sued upon ; it was also admitted at the argument, 
that if the earlier agreement could be received in evidence, the 
plaintiff was entitled to hold his verdict for the amount found due 
by the verdict. But at the trial the defendant objected to the 
earlier agreement being given in evidence, because it had not been 
pleaded either in the declaration or replication. 

The agreement was admitted, but the point was reserved by the 
learned Judge who tried the case. The cause was tried without a 
jury. The Judge found that, if the plaintiff was entitled to deduct 
from the gross sum realized by the sale of the distress such expenses 
as were properly incurred under the agreement received in evidence, 
but objected to, then the plaintiff was entitled to recover the sum 
of £U 13s. 3d. 

A verdict was entered for the plaintiff for that amount, with . 
liberty to defendant to move to set that verdict aside, and to enter 
the verdi(^ for him for £13 10s. lOd. 

Accordingly, the defendant moved for and obtained a rule nisi 
to enter the verdict in accordance with the leave ; and that rule 
having been discharged, the defendant obtained leave to appeal to 
this Court against the discharge of the rule ; and the question 
raised for the opinion of this Court is, whether the earlier agree- 
ment was properly admitted in evidence. Another question as to 
the effect of such agreement is also raised by the case stated, but 
was not pressed at the argument. The only question, therefore. 
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^^^ for the opinion of the Court is, whether the agreement in qnestion 

Stbachajt was properly admitted ia evidence. 

Ltov ^^ ^^^ trial, the only objection made seems to have been that 

the agreement, in order to have been admitted shonld have been 

pleaded, and that question is the only one this Court has to 

consider. 

It was admitted at the argument that the document, the ad* 
mission of which in evidence was objected to, might have been 
pleaded ; but it was contended that, not having been pleaded, it 
could not be given in evidence, by reason of rule 76 of the General 
Rules of the Supreme Court, as expounded in Miles v. Waitt 
(1 N.Z. App. Cas. 77) . Authorities were also cited which show that 
an agreement cannot be given in evidence to contradict or vary 
another contemporaneous agreement. It was urged that, as in the 
contract sued upon in this case, the subject-matter of the sale 
referred to was a distress levied for rent, the Court was bound to 
construe the agreement as referring to a realization by a sale in 
accordance with the provisions of "The Distress and Replevin 
Act, 1868,^' and that consequently only such charges could be 
deducted from the gross amount realized as were authorized by 
that Act. 

The case was likened to one in which terms and expressions 
which have in law a definite meaning, being used in an agreement^ 
the Court is bound to assign to such terms and expressions those 
meanings, and cannot admit extrinsic evidence of surrounding 
circumstances to show that the parties to the agreement used the 
expressions in another sense. It is evident that the objection is 
very different to that urged at the trial, and goes to the admissi- 
bility of the agreement, whether pleaded or not. If an agreement 
must be pleaded, it follows that, if pleaded, it is admissible in 
evidence; but it does not follow that, though an agreement be 
admissible in evidence, it must therefore, by reason of rule 76, be 
pleaded. 

We think it clear that rule 76 does not apply to the case. The 
agreement sued upon does not incorporate the previous agreement 
by reference or otherwise ; if it did so, then no doubt the previous 
agreement must have been pleaded. But the earlier agreem^t 
was received in evidence, not as forming part of the agreement 
sued upon, but as a fact and circumstance explanatory, but not 
contradictory or in variation of the agreement sued upon. 
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If the agreement sued upon did contain within it anything W6 
from which the Court could infer that the parties meant by the Stbaceav 
expression '^ realized by the sale " a sale under the Distress and 
Replevin Act^ and no other sale^ then no doubt the evidence of the 
previous agreement would have been inadmissible. For^ as the 
contract sued upon referred to one mode of sale^ evidence could 
not be admitted to show that the parties intended another. But 
as the expressions used in the agreement sued upon are not of such 
definite character as to be clearly referable to any particular mode 
of realization and sale^ extrinsic evidence may be given of the mode 
of realization and sale contemplated by the parties. 

It was contended at the trials by the plaintiff^ that he was 
entitled to give in evidence the agreement on the issue as to ^^egal 
and proper charges/^ raised on the defendant's first plea. The 
defendant contended that the expression ^' legal and proper '^ in 
the plea must be constru^ as legal and proper in accordance with 
the provisions of the Distress and Replevin Act. 

The plea seems to be an informal traverse of the allegations in 
the declaration^ as to the amount realized, and not a plea in con- 
fession and avoidance. However, whatever the plea be, if there is 
ambiguity in it, if it is capable of being construed as applying to 
charges agreed upon, as well as to charges defined by law, then, as 
the defendant has chosen to use indefinite language, the plaintifiT 
was, we think, entitled to accept the language in its fullest signifi- 
cation, and ta plead to it, as referring to charges which could, 
under any circumstances, as between the plaintiff and defendant, 
be lawfully and properly deducted. We think, therefore, that the 
appeal should be dismissed, with costs. 

Appeal dismissed^ with costs. 



PATEBSON, Appsllaht ; THE MAin>EYILIiB AND BAKGIOBA BOAD Ma^, 1876. 

BOAED, EnspoinoBirTS. — 

Setident Magirtrate^^itirUdieHon — CorporatUm — Boad Board — Service of Bwm- 

mone — iVoAi&i^'oii. 

Berident Magistratet haye joriBdicfcion oyer Corporationt as well as indiyiduals 
in respect of causes of action within the 19th section of " The Sesident Magistrates 
Act, 1867." 

Where the clerk of a Boad Board was senred with a sammons from a Besident 
Magistrate's Court, and appeared at the time of hearing and objected to the serrioe 
of the summons and to the jurisdiction of the Besident Magistrate : Reld^ that the 
inflicienoy of the serrioe was a matter of practice and prooedore within the juris- 



78 COTJET OP APPEAL. 

1875 dietion of the MAgUtmte ; and that, eyen if he decided wrongly on that poinl, 
prohibiiion is not the proper remedy. 



PATUfloy 

«. This is an appeal under the provisions of " The Court of Appeal 

ARSoroaT ^^' 1862/' against the decision of the Supreme Court of New 
BoAD BoAJiD. Zealand in the Canterbury District^ in making absolute a rule of 
the said Supreme Court obtained by the respondent to show cause 
why a writ of prohibition should not issue, directed to Caleb 
Whitefoord, Esquire, one of Her Majesty's Justices of the Peace 
for the Colony of New Zealand, and Resident Magistrate for the 
Kaiapoi District thereof, to prohibit the said Resident Magistrate's 
Court from further proceeding in the matter of a certain summons 
issued in the said Resident Magistrate's Court by the appellant 
against the respondent, which said summons and the particulars of 
demand annexed thereto are in the form following : — 

Besident Magistrate's ^ 

District of Kaiapoi, / (Rjf, 3) 310. 

Province of Canterbunr, r « ^ 

New Zealand, V To the Manbeyille and Bakoioba Boab Boabd. 

To wit. ' J 

Tou are hereby summoned to attend at the Besident ^Magietrate's Court, to be 

holden at Kaiapoi, on Mondajr, the twenty-sixth day of October, one thousand eight 

hundred and seventy-four, at the hour of ten o'clock in the forenoon, to answer the 

demand of John Paterson, farmer, of Bangiora, for the sum of one hundred pounda 

particulars whereof are hereunto annexed. 

Particulars of Plaintiff^M demand. 
To damages sustained by the plaintiff by reason of the wrongful action of t}M 
defendant in obstructing the water of the creek coming from the North MoenU 
Downs, and causing the same to overflow along the North Moaraki Boad, and ficm 
thence into the land of the plaintiff, and thereby to flood tha said lands and to 
damage the same, and to do other damage to the plaintiff; and the plaintiff cUimi 
one hundred pounds as damages. 

Dated this sixteenth day of October, 1874. 

The following is a statement of the case : — 
The appellant (the plaintiff below) is a farmer residing in the 
Kaiapoi district of the Province of Canterbury^ and the respondent 
(the defendant below) is the Boad Board of the Mandeville and 
Bangiora District, incorporated under ''The Canterbury Boads 
Ordinance, 1872/' s. 10. 

The summons instituted in the Besident Magistrate's Court, 
Kaiapoi, by the appellant against the respondent as aforesaid, came 
on for hearing,* at Kaiapoi aforesaid, on the 26th day of October, 
and on the 9th day of November, 1874. George Lilly Mellish, 
Esquire, who was then the Besident Magistrate acting in and for 
the District of Kaiapoi aforesaid, sat and presided in the said 
Court. 



COURT OP APPEAL. 



79 



It is admitted^ for the purposes of this case, that the Court had ^^^ 
extended jurisdiction up to £100. Patissov 

The summons and particulars were served upon Mr. Aheme, jf^inwlTnaaB 
the clerk to the respondent. Counsel on behalf of the respondent A Bah«oba 
appeared at the hearing, and objected to the jurisdiction of the ^ ^^"^* 
said Magistrate's Court to hear and determine the matter of the 
said summons, on the grounds that the summons was not served 
according to the provisions of "The Resident Magistrates Act, 
1867,^' and that the provisions of the said Act do not confer 
on Resident Magistrates' Courts jurisdiction to hear and determine 
actions by or against Road Boards. 

The said G. L. Mellish, as such Resident Magistrate as 
aforesaid, overruled the said objections, and proceeded to hear 
and determine the matter of the said summons, and gave judg- 
ment thereon for the appellant against the respondent for the sum 
of £50 and costs. 

Since the hearing and determining of the said matter of the 
said summons, the said G. L. Mellish has ceased to act as 
Resident Magistrate in and for the said District of Kaiapoi, and 
the said Caleb Whitefoord is now the Resident Magistrate acting 
in and for the said district. 

Upon the 22nd day of December last, the respondent obtained 
a rule nisi in the following form : — 

"It 18 ordered that Caleb Whitefoordj Esquire, one of Her Majesty's Jastices of 
the Peace in and for the Colouj of New Zealand, and Besident Magistrate for the 
Kaiapoi District, and the above-named plaintiff, show cause on Tuesday, the 19th day 
of January, 1875, why a writ of prohibition should not issue, directed to the said 
Besident Magistrate of the said Kaiapoi District, to prohibit the said Resident 
Magistrate's Court firom further proceeding in the summons mentioned in the said 
affidaTits, upon notice of this rule to be given to the said Besident Magistrate and the 
aboTe-named plaintiiF. 

This rule, the said Supreme Court, on the 26th day of January^ 
1875, made absolute, without costs. 

The present appeal is from the judgment of the said Supreme 
Court in making the said rule absolute. 

The question for the Court of Appeal is — 

Whether the said rule absolute ought to have been made 
or not ? 

If the Court shall be of opinion in the affirmative, then this 
appeal shall be dismissed with costs. 

If the Court shall be of opinion in the negative, then the 
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^^^ judgment for the plaintiff in the Resident Magistrate's Court, 
Vatmbbov Kaiapoi^ to stand with costs. 

Maitdmtillh Trovers, for the appellant. 

A Bavgioua The rule for a prohibition ought not to have been made abso- 
lute. There are no grounds stated in the rule nisi or in the rule 
absolute ; but it must be assumed that the prohibition proceeded 
upon the ground of jurisdiction^ and that the Court below held 
that bodies corporate cannot sue or be sued in a Resident Magis- 
trate's Court. 

Now, the 19th section of " The Resident Ma^strates Act, 
1867/' in defining the jurisdiction, enacts that '' Save as herein 
excepted, the Resident Magistrate's Court of any district shall 
have jurisdiction in the following cases : — (1) Where the plaintiff 
seeks pecuniary compensation for a sum not exceeding £20 ; aud 
(2) where the plaintiff seeks to enforce a claim upon some specific 
movable property, and the value of which does not exceed jC20." 
Then the 21st section gives the Governor power to extend the 
limit of debt or damage to £50 or £100 ; and neither in the one 
section nor the other is there any language used which woidd imply 
that Corporations are excluded from the jurisdiction of the Court 
as plaintiffs or defendants. 

In the case of Taylor v. 7%€ Crowland Gas Company (11 Ex. 1 ; 
s.c. L. J. Ex. 233), it was held that Corporations and quasi 
Corporations are within the jurisdiction of the English County 
Courts Act, from which the jurisdiction provisions of the New 
Zealand Resident Magistrate's Act are taken ; and that they would 
have been so even without the aid of the interpretation clause^ 
which provides that the word "person" shall be construed as 
including '' corporation." 

Macassey, for the respondent. 

The question is not what the law should be, but what it is. It 
is not necessary for the respondent to contend that a Corporation 
could not be sued in the Resident Magistrates' Courts, if provision 
had been made for bringing them into Court by some special mode 
of service of process. 

In ''The Joint Stock Companies Act, 1860," s. 66, express 
provision is made for the service of process on companies within 
the Act ; and it may be admitted that any such company may be 
sued in any Court. 

There is no provision in the law of the colony whereby a Cor- 
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poratioD can be brought into the Resident Magistrate's Court. ^^'^^ 
There is an express rule upon the subject as regards the Supreme Patbhbok 
Court (Reg. Gen, 1856, r. 533) ; and there are provisions on the jjandeVillb 
subject in " The Supreme Court Practice and Procedure Amend- & Rangioiu 
ment Act, 1866/' s. 2. It is true that by " The Interpretation ^^ ^^^^' 
Act, 1868,'' the word " ^ person' includes Corporation," but the 
word "person "is not used in the 19th section of the Resident 
Magistrates Court Act. 

[Gillies, J. — There is an express provision in the Resident 
Magistrates Court Act, s. 37, that where the person to whom a 
summons is directed cannot be found, it may be served by leaving 
it at his last or usual place of abode.] 

That provision cannot supply the place of a rule to meet the 
case of a Corporation. Without express provision, service of 
process of the Supreme Court could not have been effected on a 
Corporation. The fact that the Clerk of the Board appeared for 
the purpose of objecting to this jurisdiction, cannot be treated as 
submitting to the jurisdiction. Consent cannot give jurisdiction; 
although if the Corporation had appeared. and submitted to the 
jurisdiction, it might have been estopped from asking for a 
prohibition. {Andrews v. Elliott, 25 ^. J. Q. B. 1 ; Robinson y. 
Lenaghan, 17 L. J. Ex. 174.) 

Although the Resident Magistrate's Court may in one sense 
have jurisdiction, yet, as it has no machinery for exercising it, the 
jurisdiction does not attach to the Corporation. 

The case of The Imperial Mercantile Credit Association v. 
Whitham (L. R. 3 Eq. 1), shows that there is a distinction in 
matters of procedure between Corporations and natural persons. 

The cases of Zohrab y. Smith (5 Dowl. & L. 635), and Waters 
V. Handley (6 Dowl. & L. 88), where prohibition was refused, are 
not conclusive against the respondent. 

Jackson v. Beaumont (24 L. J. Ex. 301) shows that what is a 
good ground of appeal may also be a good ground for prohibition. 

The proceedings at the hearing were ultra vires, on account of 
the want of legal service, and prohibition will lie. See Re The 
Dean of York (2 Q. B. 1) . 

Trovers, in reply. 

In the case Ex parte W- H. C. Smyth (5 L. J. Ex. 33), in 
which a prohibition to the Privy Council was moved for in the 
Court of Exchequer, the Court refused to interfere to prevent the 
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^ ^^ enforoing of an order of the Judicial Committee^ on the ground 

PATBB80N that^ even if they were wrongs the matter complained of was a 

MakdbVilli matter of practice^ and not the subject of a prohibition. Here the 

& BAK0IOKA only error relied on was in respect of the service of the summonsj 

^ ' and the Corporation appeared to take the objection^ and it was 

overruled. 

Cur, adv. vuU. 

Johnston^ J., delivered the judgment of the Court,* 
This is an appeal from a rule absolute by the Supreme Courts 
Canterbury District^ for a prohibition against the Resident Magis- 
trate of the Kaiapoi District proceeding in a cause of action under 
the following circumstances : — ^Paterson^ the plaintiff, believing he 
had a good ground of action for an amount and for a cause of 
action within the jurisdiction of the Resident Magistrate's Courts 
sues the Mandeville and Rangiora Road Board (a Corporation)^ in 
the Resident Magistrate's Court. The summons to this Corpora- 
tion is served on the Clerk of the Corporation. The Corporation 
appears (we must assume properly), and objects^ firstly, that the 
service of the summons is not in accordance with the Resident 
Magistrates Acts ; and, secondly, that the Resident Magistrate's 
Court has no jurisdiction in causes ^' by or against " Road Board 
Corporations. The Magistrate sets those objections aside, and hears 
and determines the cause. A rule tdsi for prohibition is granted, and 
is made absolute on no other grounds, as appear by the case, than 
those stated above as raised before the Magistrate. The cause of 
action is clearly within the jurisdiction of the Resident Magis- 
trate's Court, but the question arises as to whether the jurisdiction 
extends to Corporations as well as to. individuals. On the autho- 
rity of " The Interpretation Act, 1868," as well as the case of 
Taylor v. Crowland Gas and Coke Company (24 L. J. Ex. 233, and 
11 Ex. 1), we are clearly of opinion that the jurisdiction of the 
Resident Magistrates' Courts extends to Corporations as well as to 
individuals in respect of causes of action mentioned in section 19 
of " The Resident Magistrates Act, 1867." But then comes the 
question as to whether the jurisdiction of the Resident Magis- 
trate's Court, over the subject-matter of the suit, attaches itself 
to the individual (person or corporation) sued, until due service of 
summons. The service or mode of service of a summons is a 
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matter of practice and procedure of the Court ; and although no ^^^ 
mode of service on a Corporation is specifically prescribed by the PATKBsoir 
Resident Magistrates Act or rules made thereunder^ it appears m^jJ!Ljj,i^, 
that the Resident Magistrate was satisfied that sufficient service had & Rakoioxa 
been effected ; and it appears that the Corporation which was sued ^^ Boaed. 
appeared^ although only to object to the service and jurisdiction. 
As to the question of service^ the Resident Magistrate had clearly 
jurisdiction to decide — Zohrab v. Smith (5 D. & L. 635)^ and 
Robinson v. Lenagkan (17 L. J. Ex. 174) ; and however wrong his 
decision may have been in this respect^ prohibition^ which can only 
apply in cases of want of or excess of jurisdiction^ is not the 
appropriate remedy. In the case of Reg. v. Evan$ and Yale (19 
L. J. M. C. 151), the defendant not having been served at all> no 
doubt a certiorari issued to quash the order; but certiorari is 
only the means of bringing a question before the superior Court 
by way of appeal, and in the present case the defendant Corpora- 
tion was served, it may be — though we do not decide that point — 
irregularly or insufficiently, but appeared, and thereby submitted 
itself to the jurisdiction of the Court to determine whether the 
'service was sufficient. We are therefore of opinion that the 
question of sufficient service in the present case was, as a matter 
of practice and procedure, within the jurisdiction of the Resident 
Magistrate, and, consequently, that prohibition is not the proper 
remedy against an erroneous judgment of the Resident Magistrate. 
The judgment of the Court is, that the rule absolute ought not 
to have been made. Appeal allowed, with costs. 

Appeal allowed. 



HAWKB, AppxiXAyT ; aSEYTOWN LOCAL BOABD, Bibfovdist. Ji^m 18, 19, 

Brwineial Local JBoard Aot — Bate — Corporatitm-^MU'election — NfUliiy — AppedU and 20. 

firom ** Frovineiat Baling Act, 1871 " — InwUidUy of rate a» whole, 

AKhoagh by *' The AppeaU from ProTiiioial Bating Aot, 1871," •. 9, the in?a* 
hditf or badneea of a rate ae a whole doee not avail to proTent the xeooTerj of the 
rafce in a suit, bat parties aggriered by it are confined to their right of appeal 
under the Aot ; jet a penon taed in a Betident Magiatrate's Court for a rate made 
under a ProTincial Local Boards Act may set ap as a defence that the Board was 
not duly eleoted under the Aot, and therefore had no corporate existence enabling it 
tosae. 

This was an appeal from the decision of the Supreme Court on an 
appeal from a decision of a Resident Magistrate. The case 
stated by tha Supiame Court was as IqUowb : — 
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_ Case. 

This was an appeal made under the provisions of ''The Resident 

0EETTOWH Magistrates Act, 1867/' from the decision of Herbert Samuel 

Local BoA^. Wardell, Esquire, Resident Magistrate for the Wairarapa Dis- 

trict, given at Greytown, on the 29th day of October, 1874, in 

favour of the respondent, Thomas Freethy. 

The case, as stated for the opinion of the Court, was as 
follows : — 

An action was brought by the respondent against the appellant 
to recover the sum of £5 5s. lOd. alleged to be due to the 
respondent as collector of the Gfeytown Local Board. 

The defence raised was that there was no body in existence 
called the Greytown Local Board, by reason of the invalidity of 
the election of the members thereof; and that no rate could there- 
fore be levied. At the hearing of the case it was sworn in 
evidence that the respondent was appointed by the Board to 
assess the property and collect the rates within the said district : 
and that the members of the Board were John TuUy, of Greytown, 
settler; Thomas Kempson, the elder, of Greytown, settler; William 
Robinson Hastwell, of Greytown, coach proprietor; Robert Lucas, 
of Greytown, auctioneer ; and Joseph Payton, of Greytown, jour- 
nalist. That, in pursuance of a Proclamation made by the Super- 
intendent of the Province of Wellington, in the Government 
Gazette for the said province, a meeting was held in the Court 
House, at Greytown aforesaid, for the nomination of persons to 
constitute the Board of Commissioners for Greytown under the 
provisions of " The Local Boards Act, 1873.^' That the said John 
TuUy was, by notice in the said Gazette, appointed as Returning 
Of&cer for the election of such Commissioners. That the said 
John Tully did preside at the said nomination, and while so pre- 
siding was duly proposed as a candidate for election. That on 
the day of the said nomination a poll was demanded for the 
day of , 1874, to be held in the Court House, at Greytown 

aforesaid, and that the said Court House was the only polling 
booth for the purposes of such election. That, on the said day of 
polling, the booth was opened at the hour of 9 in the forenoon, 
but there being no ballot box in the booth the voting did not 
begin until about 10 o'clock a.m. That the said John Tully was 
not present in the said booth during the time of the polling except 
during the time when he recorded his own votes. That the said 
John Tully, without any authority from the Superintendent of Wcl* 
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lington^ appointed one Richard Wakelin, of Greytown aforesaid^ to W6 
act as poll-clerk ; and that the said Richard Wakelin, together with hawsb 
the said Thomas Preethy (who acted as scrutineer), counted the ^ •' 
number of votes given for each candidate^ and informed the said LooaiBoaxs. 
John Tully of the result. That the said John Tully immediately 
thereafter, outside the door of the booth, unofficially announced 
the state of the poll, stating that the following were elected — 
namely, the said John Tully, Robert Lucas, Thomas Kempton, 
senior, and William Robinson Hastwell; but the said Joseph 
Payton and one Bernard Gallagher, of Greytown aforesaid, had 
received an equal number of votes. That after the said election 
the ballot box containing the ballot papers was locked and handed 
by the said Richard Wakelin to the said John Tully, with the key 
thereof, and that the said Richard Wakelin did not have the said 
box in his custody afterwards. That on the fifth day after the 
said poll was taken, the said John Tully made a return by which 
he the said John Tully, the said Robert Lucas, the said Thomas 
Kempton, senior, the said William Robinson Hastwell, and the 
said Joseph Payton were returned as Commissioners of the Grey- 
town Local Board, and that the said return was notified in the 
Provincial Government Gazette for the Province of Wellington, 
bearing date the 30th day of April, 1874. That the number of 
votes recorded for the said Thomas Kempton, William Robinson 
Hastwell, Joseph Payton, and Bernard Gallagher, had been altered 
by the said John Tully in consequence of one Patrick Trotter 
having recorded his vote, he not being qualified to do so. And 
that the said alteration was made without the knowledge of the 
said Richard Wakelin. 

The question for the opinion of the Court is, whether these 
&cts are sufficient in law to invalidate the election of the said 
John Tully, Robert Lucas, Thomas Kempton, senior, William 
Robinson Hastwell, and Joseph Payton, as members of the Ghrey- 
town Local Board ; and whether the Board, as so constituted, have 
power to levy rates within the said Local Board District ? 

If the Court shall be of opinion in the affirmative, then the 
decision appealed from to be reversed, and the money deposited 
by the appellant to be returned to him. 

If the Court shall be of opinion in the negative, then the said 
decision is to be affirmed. 

The case was heard before Mr. Justice Johnston at a sitting 
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^^^ of the Supreme Court holden on the nineteenth day of January, 
Hawsb 1875^ when judgment was given for the said respondent. 

QM t^" w w ^^' ^^®^ ^^ M*** Justice Johnston, dated the twentieth day 
j4WiiT.BoAM>. of January, 1875, leave was given to the appellant to appeal. 

The question for the opinion of the Court of Appeal is, whe« 
ther the facts stated in the case are sufficient in law to invalidate 
the election of the said John TuUy, Rohert Lucas, Thomas Kemp- 
ton, senior, William Robinson Hastwell, and Joseph Fayton, 
members of the Greytown Local Board ; and whether the Board, 
as so constituted, have power to levy rates within the said Local 
Board District ? 

If the Court shall be of opinion in the affirmative, judgmoit 
shall be entered for the appellant, John Hawke. 

If in the negative, then judgment shall be entered for the 
respondent. 

AUan, J. G., for the appellant. 

Izard, for the respondent, intimated that he woidd not contend 
that the election of the members was good, and that he admitted 
the objection to be applied to all the members of the Board. [It 
is therefore unnecessary to set out the provisions of the Provin- 
cial Act.] 

Allan, J. G. — ^7?his is an appeal from a decision of Mr. Justice 
Johnston dismissing an appeal from a decision of a Resident 
Magistrate in favour of the respondent, who sued for the recovery 
of a rate under an Act of the Provincial Council of Wellington, 
intituled " The WeUington Local Boards Act, 1873.'' 

[Johnston, J. — ^The ground upon which I dismissed the appeal 
was, that the objection made in the Resident Magistrate's Court, 
going to the validity of the whole rate, the proper way to take 
advantage of it was by appeal under the provisions of " The Ap- 
peak from Provincial Rating Act, 1871," section 9 of which enacts 
" That on any suit for the recovery of a rate, the invalidity or 
badness of the rate, as a whole, shall not avail to prevent such 
recovery."] 

It is now submitted that, granting the proper proceeding to be 
by appeal, provided any body existed capable of making the late, 
yet it is competent for the appellant to contend that there was no 
body which could make or sue for the rate^ and to deny his own 
mlmihilitj 
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There is a great difference between nullity and invalidity, ^^* 
which is recognized in many anthorities. Bikma 

In Reg. V. Backhouse (7 B. & S. 911 ; s.c. 86 L. J. Q. B. 7), aaroawir 
an improperly conducted election of members of a local Board of Loqa&Boabd. 
Health, under '' The Public Health Act, 1848/' was held null 
and void. 

Bating a person for lands not in his occupation is an excess of 
jurisdiction : MilwardY. Caffin (2 Wm. Blackst. 1880), recognised 
in Marshall v. Pitman (9 Bing. 595) . 

The appellant here has no locus standi for a quo warranto. 
But he was entitled to dispute the existence of the Board before 
the Resident Magistrate, although, if a Board did exist, he would 
have been unable to impeach the rate in that tribunal. 

This is not a case of a bad rate, but of no rate. 

In the case of the Oovemors of Bristol Poor ▼. Wait (1 Ad. k 
£1. 264), it was held that a person who was assessed to poor rates 
in respect of premises which he did not occupy, as well as of 
premises which he did occupy, and had goods distrained for the 
rates jointly, was not confined to his remedy by appeal, but might 
bring an action. 

In the case of The Churchwardens of Birmingham v. Shaw (10 
Q. B. 868), where it was held that a person exempt from poor 
rate as occupier of premises belonging to a scientific society could 
not bring an action for levying the rate on him because he might 
have appealed against the rate, the judgment proceeded on the 
assumption (see p. 879) that the rate was good on the face, and 
made by competent authority. 

The election being admitted to have been void, the rate cannot 
be valid, but must be void altogether ; and the appellate jurisdic* 
tion under the Appeals Act is only applicable to cases where a 
rate exists, but is impeachable. 

Izard, for the respondent. 

Whether the election was valid or not, " The Provincial Bating 
Appeals Act, 1871,'' provides that all questions as to the validity 
of a rate under a Provincial Ordinance must be made the subject 
of appeal under the Act. 

The English cases, therefore, do not apply. The obvious inten- 
tion of the Colonial Legislature was to give dissatisfied persons 
leave to appeal, in respect of inequality or incorrectness of valuation 
to the Besident Mi^strate or Petty Sessions, and in respect of 
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^^ any other objection to the District Conrt or Supreme Conrt ; and 
Hawki not to allow them to dispute the validity of the rate as a whole in 
Q^gix^yni a suit for the recovery of rates. 
LooalBoibd. It is clear that the appellant might have gone to the Supreme 
Court to get the rate quashed. 

[Fkendekqast, C.J. — Against whom were they to appeal ?] 

There was a Greytown Local Board existing de facto ; and the 
Court might have quashed the rate if it was of opinion that the 
Board was not competent to make it. The objection goes to the 
whole of the rate, and the words of the 9th section of the Act are 
too strong to be got over. 

[Prenderoast, C.J. — Suppose there was to be an election once 
in two years, and a rate were made at the end of the two years, and 
no new Board was elected, but the old Board sued for the rate, 
would not the party rated be entitled to dispute the right to 
sue?] 

[Johnston, J. — ^Where inhabitants of a district are made a 
Corporation, which has to elect office-bearers, then the Corporation 
exists as an organic body, even although it cannot perform its func- 
tions without the election of office-bearers. But here there can be 
no organic body in existence until the members of the Board are 
ascertained by a regular election.] 

The objection taken in the Court below referred to the validity 
of the rate, not to the parties to the suit. 

The whole question is, whether the rate was good or bad ? 

With regard to the question of the nullity of the rate, the 
rule acted upon by the Court of Queen's Bench in England as to 
poor rates seems in point. There, as Cockbum, C. J., laid it down 
in Ew parte May (31 L. J. M. C. 162), the duty of the Magis- 
tratesj when called upon to enforce a rate, '^ is simply to see that 
there is such a rate as alleged, that the party summoned is the 
person named in the rate, and that he has not paid his assessment; 
after which inquiry, the duty of the Magistrates is simply minis- 
terial. The rate being good on the face of it, they are not to 
inquire into its absolute validity, which is a question for the 
Quarter Sessions on'appeal.'^ 

In the case of Wilson v. The Churchwardens of Sunderland 
(34 L. J. M. C. 90), it was held that as the local Act gave the power 
of appeal against an assessment for a church rate before as well as 
after distress, it was not competent for the Justices^ on proceed- 
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ings being taken to enforce the rate, to inquire into the validity ^^^^ 
of the constitution of the Vestrymen. Hawks 

In Reg. v. The Justices of Kingston on Thames (El. Bl. & El. q^^^^^ 
256), it was held that Justices, called on to enforce a poor rate LocalBoabd. 
good on the face of it, were not entitled to inquire into a matter 
which would have been good ground of appeal against the rate. 

For these reasons the appeal ought to be dismissed. 

Allan J, 6., in reply. 

Prendeboast, C.J. — ^In my opinion, this local Act has not 
sufficiently provided for saving the Board from the objection made 
to its power of suing. In England and in Victoria, the Legis- 
latures have made provisions to prevent proceedings from being 
invalidated by objections to the regularity of the election of 
members of such Boards. On reading the 8th section of the 
Wellington Act along with the interpretation clause, it is enacted 
that each Board of Commissioners elected in any district con- 
stituted under the Act shall be a Corporation. Therefoe, as this 
Board was not elected according to the provisions of the Act, it 
does not appear to be a corporate body which can sue and be sued. 
Several questions have been raised during the argument, on which 
it is not necessary to give an opinion. This distinction is to be 
observed between the English Acts on which the decisions relied 
on during the argument were based, and this : that whereas under 
those Acts the duty of the Justices in issuing a warrant of distress 
is merely ministerial, it cannot be said that such is the case with 
regard to the duty of the Resident Magistrates under the New 
Zealand Act. The ministerial character of the Justices in England 
lies at the root of all the decisions on English Acts. What the 
Legislature says on them is, that where an appeal is given to the 
Qourter Sessions, the duty of the Justice in issuing the warrant is 
merely ministerial. 

Johnston, J. — ^I am of the same opinion. When the case 
came before me in the Court below, I certainly thought, the sole 
question was whether the rate was invalid in consequence of 
having been made by persons who had not been duly elected 
under the Act; but after hearing the argument of the learned 
Counsel for the appellant, it appears to me that the question as to 
the existence of a corporate body, or person capable of suing and 
being sued, was not sufficiently gone into before me in the 
Supreme Court ; and I think that although the non>exi8tence of 
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^^^^ such a corporate body did go to the invalidity of the rate and 
Hawks might possibly have been made a subject of appeal under the Act^ 
Gbs^wv y®* ^^ ^® quite competent for Mr, Allan to say, " I abandon the 
LooalBoabd. ground that this rate is a mere nullity, and I take up the other 
position, and say that although it may affect the validity of the 
whole rate and be an appealable matter, yet I am entitled to say that 
the Board has no right to come into Court as it has no corporate 
existence/' As the learned Chief Justice has pointed out^ the 
question is to be determined by the reading of the Act ; and in 
order to constitute the Board, it is necessary that the Commis- 
sioners should be elected in pursuance of the provisions of the 
Act. If the question of election had been one which did not go 
to the whole constitution of the Board — for instance, if a parti- 
cular person had been elected who was not eligible, or some such 
point as that had been relied on — the case would have stood upon a 
different footing; but here the objection goes to the election of the 
whole of the Commissioners, and I think that objection can be 
relied upon for the purpose of establishing the position that the 
Board would have no status in any Court of justice, because the 
members came before the Court neither in their individual nor in 
a corporate capacity. 

Gillies, J. — I quite agree with the opinion expressed by my 
brother Judges, that as no corporate body existed, the Board could 
not assume the position of plaintiff for the purpose of suing in a 
Court of law. 

Appeal allowed, with costs. 



l%ih Nov. MACINTOSH, Afpsllaitc; Aim WASTE LANDS BOABD ov SOUTHLAND, 
Bbsfokdbkts. 

Waste Lands Board Appeal Act, 1867, m. 6 and 4 — Case for Opinion of Supreme 

Court — Appeal Court — Coete. 

There is no appeal to the Court of Appeal from an opinion given hy the Supreme 
Court on a case stated under the Waste Lands Boards Appeal Act, s. 6, ivhioh is made 
binding on the Board. Where the respondents refrained from objecting to leare 
being granted by the Supreme Court to appeal in such a case, and acted upon it, the 
Court of Appeal refused to give them costa on dismissing the appeal. 

This was an appeal from the opinion of the Supreme Courts 
delivered by Johnston^ J.^ on the 17th July^ at Dunedin^ on a 
case submitted for the opinion of the Court by the respondents^ a 
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Waste Lands Boards under the provisions of " The Waste Lands ^^^ 
Boards Appeal Act, 1867/* s. 6. Macintosh 

The case, argument, and opinion are reported in The Colonial *• 
Law Journal, i. 110. Board op 

Macassey and Haggitt appeared for the appellant. Southlaitd. 

Barton and StmU, for the respondents, took the preliminary 
objection that no appeal lies in such case. There is no provision 
either in " The Court of Appeal Act, 1862,'' or in " The Waste 
Lands Boards Appeal Act, 1867,'' giving the right of appeal to the 
Court in such cases. 

It was contended for the appellant, that he would be pre- 
judiced in an appeal to the Privy Council if he did not first 
exhaust the tribunals of the colony ; and that the decision of the 
Waste Lands Board must be taken as that of an ^^ inferior Court," 
against which the right of appeal is given by section 17 of ''The 
Court of Appeal Act, 1862." 

To this it was answered for the respondents, that even if their 
Board could be treated as an "inferior Court," within section 17 
of the Act of 1862, yet the 4th section of " The Waste Lands 
Boards Appeal Act, 1867," makes the decision of the Supreme 
Court final, even when an appeal is brought from the decision 
of the Board, and would operate quoad hoc as a repeal of the 17th 
section of " The Court of Appeal Act, 1862." 

On the question of costs. Barton, for the respondents, con- 
tended that the words "it shall be lawful for the Court to adjudge 
payment of costs to the respondent on the dismissal of an appeal," 
occurring in " The Court of Appeal Act Amendment Act, 1870," 
8. 3, are imperative. 

M€u:assey, for the appellant, answered that they had had no 
intimation that this objection would be taken, and that the 
respondents might have applied to the Court below to rescind the 
order for leave to appeal. 

In Sauvageau v. Gauthier (L. B. 5 P. C. 494), it was held by 
the Privy Council that, when leave to appeal has been unduly 
given, the proper course is to come before the Council before any 
expense has been incurred, and to apply for the dismissal of the 
appeal, and that^ if the application be delayed till the hearing, it 
will only be granted without costs. 

P&BNDEBOAST, C.J. — The opiuiou of the Court* upon the prin- 

* Prendergut, O.J., Johnflton, J., Gillies, J., and WilUams, J. 
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^^^^ cipal question which has been raised before it is, that the Waste 
HUcnrrosH Lands Boards Appeal Act of 1867 does not enable parties to 
Wabtb Lands *PP^^ from the expression of opinion of the Supreme Court upon 
BoABs 07 a case submitted to it by a Waste Lands Board under the pro- 
visions of the Act, but, on the contrary, section 6 provides that 
such opinion is to be certified to the Board, who are to be guided 
by it. This provision is not affected by the provisions of " The 
Court of Appeal Act, 1862/* That Act does not provide for snch 
cases, which were probably not within the contemplation of the 
Legislature at the time when it was passed. 

With regard to the question of costs, we are of opinion that, as 
the respondents allowed the leave to appeal to be granted without 
opposition, and have since acted upon it, they ought not to be 
allowed their costs under ^'The Court of Appeal Act Amendment 
Act, 1870/' 

Appeal dismissed, without casts. 



l!fov.l9ai^2S, STEWABT and Othbbs, Afpsllaittb; aitd SMITH, Bbspovdeht. 



J)enHirrer — Declaration aided hy Flea — CotUract under StaUUe of Framdef #. 4 — 
Namee of contractors — Averment of eigning contract — Co-ovmers — Liability of 
a portion of, 

A declaration stated that the plaintiff entered into an agreement in writing with 
lix defendafltSi which was set ont. The agreement purported to he made between 
the plaintiff and the ahareholdert of a certain mine, and provided that the plaintiff 
ahoald do certain work in the mine ; and that the shareholders, in consideration of his 
doing the work satisfactorily, would allow him to take certain portions of the lode in 
the mine, and pay him a honns. The declaration then averred that the plaintiff com- 
menoed and in part performed the work, but -the defendants wrongfully prevented 
him from completing the work. 

One of the defendants did not plead; the other five pleaded that the six de- 
fendanto and P. W. were, as the plaintiff well knew, the whole of the shareholders in 
the mine ; that the lode mentioned in the agreement was embedded in the earth ; 
and that the agreement was signed and executed by the six defendants only, but that 
there was no note or memorandum signed by P. W. 

On a demurrer to the plea, it was objected that the declaration was bad/ under 
the Statute of Frauds, for not alleging that the agreement was signed by the de- 
fendants, or showing on the face of it who were the contracting parties. 

Held — 1. That if the objection were otherwise a good one, the defect was cured 
by the allegation in the plea. 2. That it must be inferred, from the statement in the 
declaration, that the six defendants were the shareholders mentioned in the agree- 
ment. 8. That the defendants were bound by the contract with the plaintiff, 
although they professed to be dealing with a matter in which another person who did 
not join in the contract had an interest as co-owner ; and therefore the plea was bad. 
4. That although it might be a good defisnoe by a person sued on a contract that 
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ha enteired into it on the nndentftnding thftt other penons jointly interested wonld 1876 
become parties to it, bat that they did not, soch a defence did not arise on the I 
declaration and plea m this case. Otbxbs 

This was an appeal from a judgment of the Supreme Courts Sxith. 
Northern District^ allowing a demurrer to the second plea to the 
declaration in an action brought by the respondent against the 
five appellants^ and William Thomas^ who did not plead. 

The declaration stated^ that on or about the twentieth day of 
NoTcmber^ one thousand eight hundred and seventy-three^ an 
agreement in writing was made by and between the plaintiff and 
the defendants in the words and figures following^ that is to say^ — 

" Memorandum of Agreement made this day between George 
Smithy a miner^ of the one part^ and the Shareholders of the Queen 
of Beauty Gold Mine, of the other part. George Smith agrees, for 
a defined consideration, which shall hereinafter be mentioned, to 
carry out and perform the whole of the following work in the 
Queen of Beauty Mine in an efficient manner, and to the entire 
satisfaction of the mine manager : — (1st.) To compactly fill in the 
whole of the workiugs in this mine from the 200 feet level upwards 
— ^that is to say, that all ground between the boundaries of this 
mine, from the two hundred feet level upwards, on both reefs, that 
is at all open, must be filled up. (2nd.) To put the 150 feet level in 
good order, by erecting substantial timber sets every 4 feet 6 inches 
apart, from centre to centre, through its entire length, and to slab 
the heads and sides in the usual and proper manner; legs and caps 
shall measure seven inches in diameter ; space between the walls 
and slabs must be filled in with mullock. (3rd.) To construct a 
double pass from a point indicated from the 200 feet level up to 
the surfSace ; this pass must be well and properly constructed, sets 
properly framed and slabbed; the vertical plankiug shall be one 
inch thick. The finish of this pass at the surface must be such as 
to cany away aU surface water, and to the satisfwstion of the 
manager. (4th.) On the one hundred and fifty feet level to put 
in a prospecting drive for a distance of one hundred feet. (5th.) 
The said George Smith undertakes to find all labour and materials 
requisite for the due and proper performance of the above-men- 
tioned work, except that the shareholders will find the materials 
for the extension of pass from the one hundred and fifty feet level 
to the next level down. And the said George Smith hereby agrees 
to perform the whole of the work herein referred to, to the entire 
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^^^ satisfaction of the Company's manager in all matters that rdate to 
SnwABT Aim this contract. The said Gtorge Smith also agrees to pay at the 
^"^^ rate of Is. 6d. (one shilling and sixpence) per ton for all quartz or 
SioTH. crashing stuff hoisted by the Company's machinery^ which shall be 
deducted from the bonus hereinafter referred to. We, the Share- 
holders of this mine, agree, in consideration of the said Geoi^ 
Smith performing in a satisfactory manner the whole of the work 
heretofore referred to — 1st. To allow him to take out the portion 
of the lode that is left in the old workings of the Number One reef, 
which is defined on plan of mine, and marked " May be taken,'' 
and to crush and conyert such quartz to his own use ; but it must 
be distinctly understood that the said George Smith, or any of his 
employ^, shall not work, take out, or in any way interfere with 
the lode between special points, which are well defined on the plan, 
so that the machinery, stack, and buildings which now rest on the 
block referred to may not be injured. The only thing Geoi^ 
Smith will have to do with this special block will be to compactiy 
fill up any open ground that may be in it. The shareholders will 
allow the said George Smith to take any timber that may be in 
the old workings for the purpose of carrying out the works herein 
referred to. The shareholders also agree that, after the contract 
has been pushed on to such an extent as to warrant them in the 
belief that the said (George Smith will frilly and faithfully carry 
out and finish the said contract, and as soon as the manager 
reports in writing to that effect, and also to the effect that he is 
satisfied with the work performed, the said George Smith shall 
then be paid a bonus of j£50 (fifty pounds sterling) . It must be 
distinctly understood that the said George Smith shall not follow 
up or work upon any quartz veins or lode in the old workings 
beyond a distance of ten feet from either side of drive. It must 
also be unmistakably understood that he shall not work upon or 
appropriate to his own use any quartz veins or lode that may be 
intersected when putting in the prospecting drive herein referred 
to, nor shall he claim any crushing stuff whatever, except that 
before referred to on line of Number One lode. The shareholders 
are willing to supply any timber that may be required to complete 
the 150 feet level from the junction downwards, in addition to any 
timber that is already in the drive ; and should the prospecting 
drive require timber, it shall also be supplied by the shareholders. 
George Smith may have the use of the machinery for two hours 
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every day that he may give notice of the same — viz., from 6 a.m, ^^^ 
to 8 a.m. ; provided always that if the machinery can be spared on Stiwabt ajsd 



Othsbs 
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the day shift, or from 4 to 12, he must then use it on being given 
notice of the same.'^ And the plaintiff says that he did enter upon Smith. 
the performance of the said agreement on his part, and did com- 
mence and in part perform, under and in accordance with the said 
agreement, the work in that said agreement mentioned to be by 
him performed, and was always ready and willing to do and 
complete the whole of the said work according to the said agree- 
ment, whereof the defendants always had notice. And that the 
plaintiff otherwise did all things necessary on his part, and that 
all conditions were fulfilled, and all things happened, and all times 
elapsed necessary to entitle the plaintiff to have the said agreement 
performed by the defendants on their part, yet the defendants 
would not permit the plaintiff to proceed with or complete the said 
work, and wrongfully discharged and prevented the plaintiff from 
doing and completing the same, and wrongfully refused to perform 
the said agreement on their part, whereby the plaintiff has lost the 
moneys expended by him in and about preparing to perform, and 
commencing, and in part performing, the said agreement on his 
part, and the value of the said work so done by him as aforesaid, 
and has been deprived of the lode and quartz which by the said 
agreement he was entitled to take and crush and convert to his 
own use, and has lost the profits and advantages which he would 
have derived from the performance of the said agreement by the 
defendants on their part. 

Wherefore the plaintiff claims to recover the sum of £16,000 
(sixteen thousand pounds) ! 

The defendant Thomas did not plead to the declaration. 

The other five defendants (the appellants) pleaded as a second 
plea — 

2. That before and at the time when the agreement set out in 
the declaration was entered into, the defendants in this action 
and one Patrick Walsh, now residing in Grey Street, in the City 
of Auckland, in the Colony of New Zealand, miner, were then, as 
the plaintiff well knew, the whole of the shareholders in the 
Queen of Beauty Gold Mine, mentioned in the said agreement, 
and the sole owpers thereof; and were then, as the plaintiff well 
knew^ holding and working the said gold mine as miners, the 
same then being a licensed holding in the Hauraki Gold Mining 
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^^^ District, in the Province of Auckland, and then heing a gold 
Stbwabv akd mining district duly proclaimed and constituted under " The Gold 
^^™"* Mining District Act, 1878/' and the portions of the lode in the 
SioTH. old workings of the Number One reef, which by the said agree- 
ment the plaintiff is allowed to take out, crush, and convert to 
his own use, was at the time of the making of the said agreement 
embedded in the said lode in its natural bed and position in the 
earth. 

That the said agreement was signed and executed by the 
defendants in this action only, and by no other of the said share- 
holders, nor was the same or any note or memorandum thereof 
signed or executed by the said Patrick Walsh, nor by any person 
by him thereunto lawfully authorized. 

Demurrer to the second plea on the following grounds : — 

1. That the said plea is neither a negative plea nor an affirma- 
tive plea, and is not a plea pleaded on grounds of equity within 
the operation of rule 46 of the General' Bules of Practice and Pro- 
cedure of this Court, and that the matter of the said plea is 
merely an objection on the ground of non-joinder of Patrick 
Walsh as a co-defendant, and is therefore no answer to the plain- 
tiff's case as set out in the declaration. 

2. That the alleged plea is not a plea peremptory or in bar, 
and that the objection therein set forth, if good in law, can be 
made only by notice in writing, in accordance with rule 124 of 
General Rules of Practice and Procedure. 

3. That it appears from the matter of the said plea that sucb 
objection is bad on the face of it, as it shows that Patrick Walsb^ 
the non-joinder of whom as a defendant is objected to, could not 
be sued on the said contract. 

Macauey, for the appellants. 

The judgment of the Court below, allowing the demurrer to the 
plea, ought to be reversed. 

In the first place, the declaration is open to objections not 
taken in the Court below ; but it is submitted that the appellants 
may nevertheless be allowed to argue them. See Clapham v. 
Atkinson (4 B. & S. 730), and Coe v. Wise (L. B. 1 Q. B. 717). 

[McCarmick, for the respondent, admitted that under ''The 
Court of Appeal Act Amendment Act, 1870," the Court of Appeal 
might give judgment on the whole record as the Court below ought 
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to have done^ and consented to the questions on the validity of ^^ 
the declaration being argued.] Siswabtato 

Macassey, — ^The objection to the declaration is that there is no Otmbs 
sufficient averment to show that the Statute of Frauds was com- Qmsa. 
plied with on making the agreement^ and that the defect has not 
been remedied by the defendant's pleading over. 

Although the contract set out is^ as regards the plaintiff, a 
contract for work and labour; yet, as the shareholders profess to 
give him an interest in the mine, the whole contract comes within 
the 4th section of the Statute of Frauds. (Hodgson v. Johnson^ 28 
L. J. Q. B. 88; mUiams v. Lake, 29 L. J. Q. B. 1.) Now it 
is necessary, in order to satisfy the Statute of Frauds, that the 
names of the contracting parties should appear on the face of the 
contract, which is not the case here. {Potter v. Duffield, L. R. 18 
Eq. 4 ; Galloway v. Jackson, 12 L. J. Ex. 502.) 

[Johnston, J. — ^Is it not sufficiently averred by inference that 
the agreement was made between the plaintiff and the defendants, 
the shareholders with whom he contracted ?] 

The observations of the Master of the Rolls in the case of 
Commins v. Scott (82 L. T., N.S., 420), shows that identification of 
the parties is not sufficient to satisfy the Statute of Frauds. 

On the statement in the declaration, the Court cannot assume 
that the agreement was properly signed under the Statute. {Smith 
V. Ball, 15 L. J. Q. B.413; Byks on BillSj 898; Reg. v. West, 
I a B. 826.) 

The plea cannot cure the defect : it has been held that an 
admission in one plea cannot make a declaration good when the 
&ets are traversed in another plea. 

As to the plea itself, it is submitted that it sets up a good 
defence. It shows that there was a contract for an interest in 
land ; that it was a contract with all the shareholders in the mine, 
and that, as all the shareholders did not sign it, the contract was 
not binding. The plea raises the question whether the contract is 
under the Statute of Frauds ; and it is submitted that it must be 
taken to be so. (See Smart v. Jones, 33 L. J. C. P. 124, per 
WiUes, J.) 

It IB not alleged that the defendants were copartners, so that 
they could bind one another by their acts. 

[WiLLUMS, J. — It shows that they were co-o#ners working 

the mine together.] 

VOL. IIL— Past 1. 18 
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^^^ This wa« a joint contract. It dealt with the whole of the 

Stbwabt Ain> mine. It conld not be said that it was a contract with two when 
Oxms |.^^ signed, with three when three signed, and so on. Such 
SioTH. a fluctuating contract could not be good. 

[Johnston, J. — ^Why not ? Is there not a good contract in a 
composition deed between an arranging debtor and such of his 
creditors as choose to sign ?] 

When several persons contract, the presumption is in favour of 
the< contract being a joint one, and there must be an express aver- 

* 

ment to make it joint and several. (1 Parsons on Contracts , sec. 
11 ; Dowdall v. Hallett, 14 Jur. 309,;?er Wightman, J., 810, and 
Erie, J., 311.) In that case — an action on a policy — ^it was held 
that the defendants who signed must be taken to be the whole of 
the Insurance Company. 

In the House of Lords, the judgment was supported on that 
point. 

If Walsh had been sued in this case, he would have been en- 
titled to judgment in his favour; and if so, the contract being joint, 
the plaintiff could not have recovered against the others. 

The rules respecting the joinder of parties do not apply to a 
case of this kind. 

It is submitted that here there was no contract, because Walsh 
did not agree. 

See BouUer v. Ford (1 Siderfin, 76) ; Noke v. Ingham (1 Wils. 
89) ; King v. Hoare (11 L. J. Ex. 29) ; Boyle v. Webster (21 L. 
J. Q. B. 202). 

In Jung v. The Phosphate of lAme Company (L. R. 8 C. P. 189), 
it was held that for breach of an agreement between Jung and 
the defendants, purporting to be made and signed by Jung " for 
himself and partners,'^ Jung could not sue alone, but the partners 
must be joined as plaintiffs. 

[McCormick, contra, intimated that he would contend that 
even if the defendants could not bind Walsh or affect the title to 
the mine, still they would be responsible in damages on this con- 
tract.] 

In the case of Latch v. Wedlake (11 Ad. & El. 959), in which 
it was held that admitting a contract to be one by which partners 
might bind an absent copartner or themselves, yet a judge ought 
not to decide as a matter of law that the contract signed by two 
of them bound themselves, but should desire the jury to say 
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whether it was intended to do so or not. That case is distinguish- 18^5 
able from the present^ which is one of a contract by six, professing stbwabt and 
to bind all the shareholders, and the plea avers that there was Othkbs 
one who did not contract. In the case cited, it was assumed in Shith. 
the judgment that the defendants would not have been bound if it 
had been the common intentiou of all the parties that the other 
partner should be a party to the agreement. 

[Prenderoast^ C.J. — ^The conclusion of the judgment there 
shows that when two persons have signed a contract they are 
not bound if they signed it on the understanding that a third 
}>erson was to sign it. Then, until the third signed, there would 
be no mutuality.] 

McCormick^ for the respondent. 

The declaration is aided by the plea. The judgment is to be 
given on the whole record ; and it is not competent for the de- 
fendants, after pleading such a plea, to say that they did not sign 
the agreement. (See Stephen on Pleading, 144; Wilkinson v. 
Sharland, 10 Ex. 724.) 

The plea raises no defence. The agreement was between the 
plaintiff and the defendants ; and there is no authority for saying, 
that if certain persons contract to pay for the doing of something, in 
respect of a subject-matter of which they are not the sole owners, 
by a person who knows that they are not, they will not be liable at 
law. 

The cause of action in the declaration is, that the defendants 
wrongfully prevented the plaintiff &om doing the work he had 
undertaken to do, and earning the reward. 

The plea does not deny the making of the agreement. 

With respect to the allegation that the plaintiff knew of * 

Walsh's interest in the mine, that knowledge would not be suffi- 
cient to deprive him of his right of action against the defendants. 
In McNeil v. Read (9 Bing. 68), where the defendant con- 
tracted with the plaintiff to take him into partnership with himself 
and others, it was held that the plaintiff was entitled to recover for 
a breach of the contract, although he knew that the defendant 
must get the consent of the others before he could perform the 
contract. So in Smart v. Jones (15 C. B., N.S., 717), Erie, J., 
says, that a man, if he contracts for doing what cannot be done, 
may be answerable on his contract. 

Co-owners could, surely employ a person to do work on the 
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^^ common property, and be responsible for the payment, although 

Stvwabt Aim there was another owner who had not joined in employing him. 

^^^^"^ If this agreement had not been in part performed, it might 

Smitr. haye been competent for the defendants to say, if it were tme, 

that they had signed the document on the understanding that all 

the co-owners would sign it, and that they never intended to 

make themselves responsible unless all signed, and that the 

plainti£P was aware of that. But there are no facts on thia record 

to raise such an inference. 

He was stopped by the Court. 

Macassey declined to reply. 

Cur. adv. vuU. 

Prendsboast, C. J., delivered the judgment of the Court.''^ 
This was an appeal from the judgment of the Supreme Court 
(Northern District), allowing a demurrer to a plea. 

The action was brought by the present respondent against six 
defendants, viz. the present appellants and one William Thomas. 
The declaration stated that an agreement in writing was made by 
and between the plaintiff and the defendants, '' in the words and 
figures following.^' The agreement was then set out, and it pur- 
ported to be made between George Smith (the respondent) of the 
one part, and the shareholders of the Queen of Beauty Grold Mine 
of the other part. It stated that Smith, for a certain considera- 
tion therein mentioned, agreed to perform certain described work 
in the mine to the satisfaction of the mine manager ; and that the 
shareholders, in consideration thereof, agreed to allow him to take 
certain portions of the lode left in certain workings and to crush 
and convert it to his own use ; and to let him take timber for 
certain purposes, and have a limited use of certain machinery. 
The declaration did not set out the signatures to the contract ; it 
went on to aver that the plaintiff entered upon the performance of 
the agreement, and commenced, and in part performed, the work, 
and was always ready and willing to complete the same ; but the 
defendants would not permit the plaintiff to complete the same, 
but wrongfully prevented him from doing so, and refused to per- 
form their part of the agreement, wherefore the plaintiff claimed 
damages. The defendant Thomas did not plead ; but the other 
five defendants pleaded as a second plea that at the time of the 
agreement the defendants in the action, and one Patrick Walsh, 

* PrendergMty CJ., Johnston, J., QillieSi J*., and WiUianu, J. 
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now in the colony, were, as the plaintiff well knew, the whole of ^^^ 
the shareholders in the mine, and sole owners thereof, and that the Stswabt jum 
portion of the lode which hy the agreement the plaintiff was Othbbs 
entitled to crush and convert, was embedded in the lode in its 
natural bed and position in the earth. That the agreement was 
signed and executed by the defendants in the action only, and 
there was no note or memorandum thereof signed or executed by 
the said Patrick Walsh or by any person by him thereunto law- 
fully authorized. 

On the argument before this Court, the appellants took objec- 
tions to the declaration not raised in the Court below, which were 
heard by consent. It was objected that the agreement set out 
in the declaration did not show that the defendants were the 
shareholders who entered into it; that the agreement, which 
affected an interest in land under the Statute of Frauds, was 
insufScient, because it did not name or sufficiently describe on the 
face of it the parties with whom the plaintiff contracted, and it 
was not averred that the parties to be charged had signed it. 

We are of opinion, as we intimated at the hearing, that it is 
a necessary inference from the statements in the declarations that 
the six defendants were the shareholders with whom the plaintiff 
entered into the written agreement, and that, if it was necessary 
to allege in the declaration that the agreement was signed by the 
defendants, that defect is cured by the statement in the plea to the 
effect that it was signed by the defendants only. With regard to 
the defence raised by the plea, we are of opinion that although the 
six defendants were dealing in this contract with property in which 
another co-owner, who did not join in it, was interested, the plain- 
tiff, who partiy performed his part of the contract, was entitied to 
recover damages for the loss he sustained by the defendants pre- 
venting him from completing his work and refusing to perform 
their part of the contract. The plaintiff does not seek to make 
Walsh responsible, as he did not join in the contract, and was not 
bound by the acts of the others, a partnership not being alleged ; 
but that is no reason, in our opinion, why the defendant should 
not make themselves responsible on a contract with the pl^tiff 
which he has partly p^ormed. 

As to tl^e argument of Mr. Macassey, in support of which he 
cited Laieh v. Wedlake (11 Ad. & El. 944), to the effect that as 
the plaintiff contracted with the shareholders in the mine^ and it 
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W5 appears on the record that there were seven shareholders, it must 
Stswabx akd ^ taken that those shareholders who signed the contract entered 
Othbbs ii^iq ii QQ ii^Q understanding that all the shareholders would 
SxzTH. become parties to it, — it is enough to say that there are no circum- 
stances stated in the pleadings from which it can be inferred, so 
as to bring this case within the principle laid down in the case in 
question, that it was the intention of the defendants that none of 
them should be bound unless all the shareholders signed the 
agreement. 

For these reasons we are of opinion that the appeal should be 
dismissed. 

Appeal dismUsedj taith costs. 



Bih and 2»rd WOBGAK v. CURL, 

November. The Jwris» Aet Amendment Aet, 1871, #. 2^rerdiet hf me^orUy^hUmatiom 0/ 

^urtf — Im^ohahiUty of agreement. 

Under "The Juries Act Amendment Act, 1871/' ■. 2, which enables a Judge at a 
oiyil trial to receiTe the Terdict of fiTe-sixths of the jury after the Joxj haye retired for 
six hours, and hare intimated to the Judge that they hare considered their yerdiet, 
and that there is no probability of their being unanimous, it is neoessaiy that the 
whole of the jury should join in the intimation ; and it was held that a yerdiet of 
eleren was wrongly receiyed, when the Foreman had informed the Judge that one 
of the minority did not ooncur in the intimation. 

Per Frendergaet, CJ',, Joimeton, J,, and WilUanu, J, ; dissentient) (TiUiet, J, 

This was a case stated by Prendergast, C.J., with the consent of 
the solicitors of the parties interested, under the 33rd section of 
'' The Court of Appeal Act, 1862,'' for the decision of the Court of 
Appeal. 

Case. 

The question arose at the trial at the sittings of the Circuit 
Court of the Supreme Court, held at Wanganui, in October last^ 
of certain issues settled in an action brought by the plaintiff 
against the defendant for the dissolution of a partnership allied by 
the plaintiff to exist between the plaintiff and the defendant, and 
for an account. 

The defendant denied the existence of the partnership. 

Some of the issues were admitted. 

The issues submitted to the jury were as follows : — 

2. Was the partnership business mentioned in the said agree- 
ment carried on between the plaintiff and defendant under the 
terms of the agreement 7 
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2a. If the business was carried oa in partnership, when did it ^^^ 
commence j and does the said partnership still exist. If not, when Wosoah 
did it cease ? Oxmi. 

At the trial, Mr. Hutchinson appeared for the plaintiff, and 
Mr. Travers and Mr. Hodge appeared for the defendant. *' 

After evidence had been called for the plaintiff and the de- 
fendant, and the learned Counsel had addressed the jury, and I 
had summed up to the jury, the jury retired to consider their 
verdict. 

After the jury had retired upwards of six hours, but less than 
twelve hours, they came into Court, and in the presence of the 
Counsel for the plaintiff, and of Mr. Hodge, one of the Counsel 
for the defendant, the Foreman of the jury stated that eleven of 
their number had agreed to a verdict as follows : — 

2. Was the partnership business mentioned in the said 
agreement carried on between the plaintiff and de- 
fendant under the terms of the agreement ? — ^It was. 
2a. If the business was carried on in partnership, when did 
it commence, and does it still exist ; if not, when did 
it cease ? — It was commenced when cattle went up, end 
of February. 
And that the eleven agreed to intimate to me that the jury had 
considered their verdict, and there was no probability of the twelve 
being unanimous; but the Foreman stated that the twelfth juryman 
did not concur in the said intimation, and did not concur in the 
verdict. 

I took and accepted the verdict of the eleven so given as the 
verdict of the jury, the Counsel for the plaintiff urging that I 
onght to do so, and the Counsel for the defendant objecting. 

I thought the question, whether the verdict should, under the 
circumstances, have been accepted one fit for the consideration of 
the Court of Appeal. 

The question for the consideration of the Court of Appeal is, 
whether the said verdict ought, or ought not, under the circum- 
stances, to have been taken or accepted as the verdict of the jury. 

J. Pbendebqast. 

Hutchison, for the plaintiff. 

The question in this case arises upon the construction of the 
proviso of section 2 of ^^The Juries Act, 1871,^^ which enacts 
that the verdict of five-sixths of a jury may be taken as the ver- 
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• 

^^ diet of the jury, " provided that no yerdict not arriyed at nnani- 
WoBeAv moualy shall be taken till the jury have retired for a period of at 
least six hours, and shall have intimated to the Judge j^nesiding 
that they have considered their verdict, and that there is no proba- 
^bility of their being unanimous/' 

The contention for the defendant is, that the whole of the 
twelve jurymen must assent to the intimation that the jury are 
not likely to agree; but it is submitted that if the verdict of five- 
sixths be sufficient, the intimation of opinion of the same majority 
as to the improbability of agreement must also be sufficient. 

The position of the single juryman who refuses to join in the 
intimation is an unreasonable one ; and any one obstinate jury- 
man might, by refusing to join in the intimation, make the 
provision of the Act of no avail. The Act must be taken to have 
been substantially complied with. 

[Johnston, J. — It is not inconsistent with probability that a 
strong-minded man, with more experience than the rest of his 
associates, might change the opinions of the eleven other jurors ; 
and if he felt that with a little more consideration and discussion 
he would be able to do so, he could not conscientiously say he 
believed there was no probability of unanimity, and it would be 
improper to ignore his protest. Of course, I am putting an 
extreme case.] 

It must be taken that the same proportion of the jury whose 
verdict was to be sufficient should be competent to intimate the 
improbability of unanimity. 

Trovers for the defendant. 

The proviso of the 2nd section of the Act would be senseless if 
the Court, after the expiration of six hours, could take the 
verdict without the concurrence of all the jury in the intimation 
of the improbability of agreement. The evident meaning of the 
Statute is, that if the whole jury concur in representing the impro- 
bability of an unanimous verdict being arrived at, then a con- 
scientious minority of two are to be relieved from the pressure of 
being shut up for a farther period. The concurrent represen- 
tation of the whole jury must be taken to be the foundation of the 
authority of the Court to accept the verdict of the majority. 

There is nothing to justify a departure, in the construction of 

this provision, from the plain grammatical construction of its 

language. 

Cur. adv. tmii. 
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Prenderoast^ C. J., delivered the judgment of himself, John- ^^ 
STON, J., and Williams, J. Woboait 

The question raised in this case turns upon the meaning of the o^sl. 
proviso to the second section of " The Juries Act, 1871." By that 
section it is enacted that " The verdict of not less than five-sixths 
of any jury impanelled to try any issues or to inquire of or assess 
damages in any civil cause shall be taken and accepted as and 
shall have all the consequences of a verdict of any such jury under 
the existing laws relating to juries ; provided that no verdict not 
arrived at unanimously shall be taken till the jury have retired 
for a period of at least six hours, and have intimated to the Judge 
presiding at the trial that they have considered their verdict, and 
that there is no probability of their being unanimous." 

The conditions to be fulfilled before the unanimity of the jury 
may be dispensed with and the verdict of five-sixths accepted as 
the verdict of the jury, are — 1st. That the jury shall have retired 
for a period of six hours ; 2nd. That the jury shall have intimated 
to the Judge that they have considered their verdict, and that there 
is no probability of their being unanimous. 

Before the verdict of the majority was accepted in the present 
case, the first condition was fulfilled ; but the intimation to the 
Judge required by the Act was given by the foreman of the jury 
on behalf of eleven only of the jury, the twelfth refusing to concur 
in or consent to such intimation. 

There seems no doubt that the foreman of the jury may, in 
giving the required intimation, speak on behalf of the jury, in like 
manner as in giving the verdict of the jury ; and that it is not 
necessary that each juror should speak for himself. 

But the question is, whether the second condition required by 
the Act can be fulfilled so long as any one juror refuses to make 
or concur in the making of the intimation required by the Act. 

The word "jury " is twice used in the enacting part of the 
section, and as meaning the body composed of twelve, or of such 
other number of jurors as the case may require. By the gram- 
matical construction of the proviso, the intimation is to be by 
the same persons who have retired. If, then, the ordinary and 
grammatical meaning of the language is to be adopted, the 
required intimation must be made by or on behalf of the whole 
jury, and not by or on behalf of a part only, though that part may 
be such a majority as would be sufficient to retiurn a verdict if the 
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^^^ preliminary conditions had been fulfilled. The rule of constnic- 
WoRaAK tion of the language of Statutes applicable to the present case 
Ctol. ^*® lately expressed in the judgment of the Court in MuUer t. 
Baldwin (43 L. J. Q. B. 167) ^ where the question was the mean- 
ing of the word '^ exported/^ The learned Judge^ in giving the 
judgment of the Court, says : — 

" There is nothing in the language of the Act to show that the 
word ' exported ' was used in any other than its ordinary sense." 
'^We cannot speculate upon the intentions of the Legislature^ 
which are neither expressed in terms nor conveyed by impli- 
cation. Our duty is to interpret the words of a Statute according 
to their plain and grammatical meaning, when, as in this case, 
they are not controlled by anything to be found in the context.'^ 

The Court here laid down no new rule, but announced and 
followed what has been well established as the cardinal rule of 
construction of the language of Acts. 

In the Siusex Peerage case (11 CI. & Fin. 86), it was laid down 
that Statutes should be construed according to the intention of the 
Legislature that passed them ; but if the words of a Statute are of 
themselves precise and unambiguous, no more can be necessary 
than to expound those words in their natural and ordinary sense. 
The words themselves do, in such case, best declare the intention 
of the Legislature. 

In Fordyce v. Bridges (1 H. of L. 1), it was said "the inten- 
tion of the Legislature must be ascertained from the words of the 
Statute, and not from any general inference to be drawn firom the 
nature of the objects dealt with by the Statute. '' 

Indeed, if we had been at liberty to speculate on the subject, 
there would seem to be as much room for speculating that the 
Legislature intended to require that the intimation should be on 
behalf of all as on behalf of the majority merely. 

The Legislature may have been pressed with the objection 
often alleged against the requiring unanimity in trial by jury, that 
where a minority of the jury has an honest conviction against the 
opinion held by the majority, either that minority must give up 
its opinion or there can be no verdict — unless the majority give up 
their opinion : the Legislature may have considered that in such a 
case where the minority is small, and opportunity has been given 
for the full consideration of the opposing views, a satisfactory ver- 
dict may be obtained without forcing the minority to concur in a 
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▼erdict against their honest and unalterable conviction. In such ^^^^ 
a case the minority would not^ if actuated by proper motives, offer Wobgan 
opposition to the verdict of the majority being taken, unless indeed cvul. 
they felt convinced that further deliberation might alter their 
opinions or the opinions of the majority ; and in that case there 
seems no reason to say that the minority ought not to be 
empowered to enforce further time for such deliberation. 

On the other hand, no doubt it may be said that the Act, as the 
Court now construes it, enables a single dishonest or unreasonable 
juror to defeat the Act. 

All these considerations are, however, mere speculations, 
having no foundation in the language of the Act itself, and are 
not therefore to be entertained in ascertaining and determining 
the meaning of the Act. 

We think, therefore, that the verdict ought not to have been 
received, and that, in accordance with the agreement made at the 
trial, the cause must stand as if the jury had remained in deUbe- 
ration for twelve hours, and had been discharged without a verdict, 
as provided by section 53 of " The Jury Act, 1868.'' 

GiULiBS^ J. — I regret that I am obliged to differ in this case 
from the majority of the Court. 

The question to be decided is, " What is the true interpretation 
of the proviso in section 2 of ' The Juries Act, 1871' ?" It will not 
be disputed that the object of interpretation is to ascertain, by the 
beat possible means, the real intention of the Legislature. We 
must be careful, on the one hand, not to assume the legislative 
intention, and then bend the expressions used to support that 
assumed intention, and, on the other hand, we must; not, by a 
merely literal and granunatical construction of the words used, 
violate the real intention of the Legislature, if that intention is 
otherwise made manifest. In the present case, I am free to admit 
that a strictly literal and grammatical construction of the words of 
this proviso supports the appellant's contention, that the whole 
jaryj not five-sixths of them, must intimate to the Judge that they 
have considered their verdict, and that there is no probability of 
their becoming unanimous. But we must look further than the 
mere words to ascertain the intention of the Legislature, for the 
literal is not always the rational interpretation. I adopt the 
principles laid down by the Barons of the Exchequer in Heydon'i 
case (8 Bep. 7) : '' For the sure and true interpretation of all 
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1875 Statutes in general, be they penal or beneficial, restrictive or 
WoBOAir enlarging of the common law, four things are to be discerned and 
^^ considered : — 

'' 1. What was the common law before the making of the Act? 

^' 2. What was the mischief and defect against which the com- 
mon law did not provide 7 

" 8. What remedy the Parliament hath resolved and appointed 
to cure the disease of the Commonwealth 7 And 

" 4. The true reason of the remedy 7 
It was then held to be the duty of the Judges, at all times, to 
make such construction as should suppress the mischief and 
advance the remedy, putting down all subtle inventions and eva- 
sions for continuance of the mischief, et pro privato cammodo, and 
adding force and life to the cure and remedy according to the tme 
intent of the makers of the Act, pro bono publico/* And this was 
followed by Baron Parke, in Lyde v. Barnard (1 M. & W. 113), 
where he says, *' I admit that words may be construed in a sense 
different from their ordinary one when the context requires it, or 
when the Act is intended to remedy some existing mischief, and such 
a construction is required to render the remedy effectual. For we 
must always construe an Act so as to suppress the mischief and ad- 
vance the remedy/^ I would inquire, therefore, what mischief was 
this Statute intended to remedy 7 Manifestly, to remedy in ciyil 
cases the failures of justice which have so frequently taken place 
through the over-scrupulous conscientiousness or perverse obstinacy 
of one or two jurors. What, then, is the remedy proposed to be ap- 
plied 7 That a verdict of five-sixths of a jury shall be taken as the 
verdict of the whole, so that a small minority shall not have the 
power of preventing a valid verdict being come to. But to guard 
against another evil, that of a rash and inconsistent verdict upon 
the first impressions of a five-sixths majority, the proviso is added, 
that the whole jury must take time to consider for six hours, 
and that there is then no probability of their agreeing, which 
has to be intimated to the Judge. If the construction con- 
tended for by the plaintiff prevail, then the mischief sought 
to be remedied is not remedied ; for one obstinate juror has 
only to decline, not only to agree to a verdict, but to say that 
there is no probability of his agreeing, and the object of the 
Act is frustrated. It may be said that we must not assume an 
obstinate juror, but only a conscientious juror, who^ after six 
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hours' deliberation^ still thinks that, by obtaining a little further 18^5 
time, unanimity will prevail. My experience of juries and of Woboan 
human nature leads me to the conclusion that such a state of g^i^u 
things rarely if ever occurs, and could not have been in the con- 
templation of the Legislature in making this provision. Besides, I 
ask, is it reasonable to suppose that the Legislature intended to 
put the power of finding a verdict on the main subject in dispute 
in the hands of five-sixths of the jury, and yet intended to neces- 
sitate the finding of a minor question, the probability of agreeing, 
by the unanimous agreement of the jury. It appears to me, 
therefore, that notwithstanding the strict literal and grammatical 
construction of the proviso, the rational construction, which does 
no violence to the language used, is^ and that the intention of the 
Legislature was, that, after the lapse of .six hours, five-sixths of the 
jury should be the jury to all intents and purposes, whether for the 
finding of the verdict, or for the intimation to the Judge of the 
improbability of their agreeing. 

But even assuming the literal interpretation that the whole 
jury must intimate to the Judge the improbability of their agree- 
ing, there seems no necessity for that intimation being given in 
any specific mode. Each individual juryman may intimate the 
improbability of agreement in his own way, and the presiding 
Judge is the person to decide on the sufSciency of the intimation 
given. Were I presiding, I should consider that a juryman who 
intimated to me that, after six hours' consultation with his. brother 
jurors, they being unanimous, he declined to say that there was no 
probability of agreement, intimated to me in the strongest possible 
manner that there was no such probability, and that the very mis- 
chiefs had arisen which were intended to be removed by the Act. ' 
In the present case the Judge accepted the intimation and the ver- 
dict, and I think rightly so. 



BBOGDBN AND SONS v. MILLER. JVbo. 18 & 28. 

SeeUfleation of Deed — Prior or ConcurretU Contract — Marine Policy — Slip-' •^— — — 

" Stamp Act, 1869," tt. 18 and 19. 
The Sapreme Court has power to rectify policies of insurance. 
In order to enable the Court to rectify a deed, there must be a prior or concurrent 
binding contract. 

A policy of marine assurance — meaning thereby any instrument whereby a con- 
tract for marine insurance is entered into — ^is absolutely inralid according to the pro- 
Tisions of *' The Stamp Act, 1889," se. 18 and 19, unless duly stamped. 
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1876 Thonforo, where it was ioaght to rectify the terms of a poUoj hy means of a slip 

-> oontaining the particulars of a concluded agreement, which was not duly stamped ss 

Qqj^ '^ policy, — Reld, that the Court could not grant the relief asked. 

MiLuo. ^^^^ waa a demurrer to a declaration, removed from the Supreme 
Court by conseDt of the parties and an order of the Court dated 
2nd November, 1874. 

The declaration stated — 

1. That the defendant is chairman, for the time being, of 
a Company established in the City of Melbourne, in the Colony of 
Victoria, for carrying on the business of Fire and Marine In- 
surance, and is sued as such chairman. 

2. That on or about the 7th day of March, 1874, the said 
Company, by their agents, Messrs. Levin and Company, of the 
city of Wellington, merchants, duly authorized and acting in 
in that behalf, made and entered into a contract in writing with 
the plaintiffs for the insurance of the steamship '' Paterson ^^ 
against certain risks in the said contract mentioned; and the 
plaintiffs at. the same time paid to the said agents the sum of 
sixty pounds as the premium for such insurance, pursuant to the 
said contract, and received from the said agents a receipt indorsed 
upon the said contract for the said sum of sixty pounds as and for 
such premium, which said contract and receipt respectively were 
in the words and figures following, that is to say, — 

Insurance Slip. No. 8/27246. Marine Department 25S. 

£00 10. 

Niw ZiALAiTD BmiiroH, Tiotobul Fna axd Mamom Ihsusaitoi Ck>]CPiVT. 

Head Office : Collins Street East, Melbourne. Bstablished 1840. Capital £200»00a 

Wellington Agenoj, 7th Maioh, 1874. 
Premium £80. Sum Insured, £1,000. Aooepted from Messrs. John Brogden sod 
Sons, Insoranoe on Hull, &o., of p.s. "Paterson," as more partioolsrij 
described in their Proposal of 7th March, 1874. 

Pr. p.s. "Paterson," 

from 7th Maroh, 1874, at noon, to 7th September, 1874, at noon, for the sam 
of One Thousand Pounds, at the rate of six pounds per cent, warranted frae 
particular arerage. 

Subject to the usual terms of the Policies of this Company, as per Memorandum 
indorsed hereon. 

Premium £80 (Sd.) Lsror Ain> Co., 

Begistered. Stamps 10 p, F. Allev, 

— — — Agents. 

£60 10 

N.B. — A Pdlicgr for this Insomoe will be issued if speoiall^ fs qu irsd. 
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IndoriememU on SUp. 



7. 8. 74. 

Stamp 

of 
L. &Co. 



1B76 

SONB 

«. 

MtTiTiBH. 



WeUington, 7th March, 1874. 
Itei^eiTed from Mesnn. John Brogden & Sona, the sum of Sixty FoondB sterliog, 
being amount of premium on Insurance herein described. 

£60 (8d.) Lsynr Ain> Oo.» 

p F. Allbht. 

[The memorandum was here set out in the declaration.] 

The declaration continued — 

3. That the plaintiffs at the same time paid to the said Messrs. 
Levin and Co.^ as such agents as aforesaid^ the sum of 10s. as and 
for the stamp duty to be payable upon the policy of insurance to 
be issued and delivered to them pursuant to the said contract. 

4. That on or about the 1st day of Aprils 1874, the defendants 
made and executed a policy for the insurance of the said steamship 
'^ Paterson/' purporting to be a policy made and executed in pur- 
suance and performance of the said contract in that behalf, and 
shortly afterwards delivered the same to the plaintiffs, which said 
policy was in the words and figures following : — 



New Zeaknd Branch, Victoria Insurance Company. 

No. 8/27426. 



1. 4. 74. 

Stamp 

8s. 

L. A Oo. 




1. 4. 74. 

Stamp 

7s. 

L. & Oo. 



Premium £60. 



Fire and Marine. 
Marine J)eparimetU, . 
&c. 



Sum Assured £1,000. 



The policy, which was set out in the declaration, contained the 
following clause not contained in the memorandum : — 

^'The ship is warranted not to proceed on any sandal- wood or 
bech-le-mer voyages, nor to trade with the natives of the South 
Sea Islands, nor trade to touch or stay at any bar harbour or open 
roadstead, nor to sail through south entrance to Moreton Bay, nor 
to any port or place within the limits of Torres Straits north of 
the eighteenth degree of south latitude, nor to any port or place on 
the West Coast of New Zealand ; and further, this policy will cease 
to be in force and become void if the vessel herein assured shall 
enter upon the guano-carrying trade.'' 



112 



COURT OF APPEAL, 



^^^ The declaration then proceeded as follows : — 

BsoaDsr AVD 6. That between the said 7th day of March^ 1874^ at noon, and 

^^ the said 7th day of September, 1874, at noon, to wit on or about 
MiLxoB. the 13th day of July, 1874, and whilst the said steamship was 
attempting to prosecute a voyage which was intended to be pro- 
tected by the policy of insurance to be made and issued to the 
plaintiff pursuant to the said contract of the 7th day of March, 
1874, the said steamship was, by the perils and dangers intended 
to be insured against by the policy to be issued and delivered to 
the plaintiffs pursuant to the said contract, wholly lost. 

6. That at the time of the making of the said contract of the 
7th day of March, 1874, and from then until and at the time of 
the loss of the said ship, the plaintiffs were interested in the said 
ship and premises to the amount of all moneys intended to be 
insured thereon by the policy to be issued pursuant to the said 
contract. 

7. That at the time of the delivery to the plaintiffs of the said 
policy of insurance of the 1st day of April, 1874, the plaintiffs 
verily believed that the same had been made in strict accordance 
with the terms and conditions of the said contract in that behalf; 
whereas in truth and in fact, as the plaintiffs afterwards discovered, 
the said policy was not made in accordance with such terms and 
conditions, but was, as the plaintiffs aver, wrongfully and know- 
ingly made and issued and delivered to them so as to cover risks 
other than the risks agreed to be covered by the policy to be issued 
by the defendants pursuant to the said contract of the 7th day of 
March, 1874. 

8. That after the delivering to the plaintiffs of the said policy, 
and after the loss of the said ship, and whilst the plaintiffs still 
believed that the said policy had been made and issued in con- 
formity to the terms and conditions of the said contract of the 7th 
day of March, 1874, they, the plaintiffs, applied to and requested 
the agents of the defendant to pay to them, the plaintiffs, the 
amount of the insurance effected by the said policy ; but the said 
agents then informed the plaintiffs that the defendant would not 
pay the same, alleging that the loss of the said steamship had 
occurred during a voyage which was not protected by the said 
insurance. 

9. That the plaintiffs thereupon perused the said policy, and 
then, for the first time, became aware that the same was not in 
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accordance with the terms of the said contract of the 7th day of ^^^^ 
March, 1874, and the plaintifiPs thereupon at once requested the Bbogden akd 
defendant's agents to rectify the same ; but the defendant, by his ^^^ 
said agents, wholly refused and still refuses, to rectify the same, or Millss. 
to pay to the plaintiffs the amount intended to be secured by the 
said policy, pursuant to the said contract of the 7th day of March, 
1874. 

10. That all conditions have been fulfilled, and all things have 
happened, and all times have elapsed necessary to entitle the 
plaintiffs to maintain this action. 

Wherefore the plaintiffs claim that the said policy of the 1st 
day of April, 1874, may be rectified, so as to accord 
with the said contract of the 7th day of March, 1874, 
in that behalf: And the plaintiffs claim such Airther 
or other relief as may seem just. 
Demurrer, — ^The grounds of demurrer were, — 

1. That it is not alleged in the declaration that the alleged 
variance between the terms of the alleged contract and the policy 
was the result either of fraud of the defendant or mutual mistake 
of the parties. 

2. That the alleged contract in the second paragraph of the 
declaration set forth is not a policy of insurance within the intent 
and meaning of the word " policy,'^ as used in the 19th section of 
'' The Stamp Duties Acts Amendment Act, 1869.'' 

8. That it is not alleged that, between the day on which the 
policy in the declaration set forth was delivered to the plaintiffs, 
and the day of the alleged loss, the plaintiffs had not the oppor- 
tunity to examine the said policy, or were prevented by the 
defendant £rom doing so. . 

4. That it is not alleged, nor does it from the statement of 
facts in the declaration appear, that the plaintiffs could not have 
sued upon the alleged contract in the second paragraph of the 
declaration set forth. 

Joinder in Demurrer, — ^At the hearing of the argument in the 
demurrer, it was agreed that the declaration should be taken as 
amended, by the insertion of an averment that the contract (or slip) 
in the second paragraph set out was stamped with an ordinary 
agreement stamp, but not with the stamp required for a policy of 
marine assurance. 

Izard and H. Dillon Bell, for the demurrer. 

VOL. in.— Pabt 1. 15 
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^^^^ The Court will not rectify an instruinent except npon the 

BBoaDBKAio) grounds of fraud or mutual mistake. The allegation in the de- 

^^* claration, that the policy was wrongfully and knowingly made to 

Miller, cover difiPerent risks from those agreed upon — that is, to contain 

exceptions not mentioned in the slip — is not a sufficient allegation 

of fraud. 

It is admitted that if fraud were alleged, and this were an ordi- 
nary deed, the Court might rectify it ; but as the allegations in the 
declaration must be taken most strongly against the plaintiff, it 
cannot be held that fraud is sufficiently alleged. 

The next question is, whether the contract in the second para- 
graph of the declaration is a policy within the meaning of '• The 
Stamp Duties Act, 1869,'' ss. 18 and 19. 

[PRENDEiiGii!sT, C.J. — The Court will not decree a specific per- 
formance unless there is a perfect agreement ; and slips have been 
held in Engliand not to be perfect contracts.] 

In McKenzie v. Coulson (L. R. 8 Eq. 368), James, V.C., 
alludes to repeated decisions that a '^ slip " is not evidence of a 
contract. See The Morocco Land and Trading Co., Limited, v. 
Fry (18 W. R. 310) ; Fisher v. The Liverpool Marine Insurance 
Co. (L. R. 9 Q. B. 418) ; Xenos v. Wickham (L. R. 3 H. of L. 
296, 314) . 

The Court will not decree the rectification of the policy in this 
case, because the document by which it is sought to be rectified 
is invalid under "The Stamp Duties Act, 1869.'" The 18th 
section defines the word '' policy " as including, for the purposes 
of the Act, any instrument whereby a contract for sea insurance 
is entered into ,* and the 19th section declares that any contract 
for sea insurance which is not duly stamped as a policy shall be 
null and void; and such an instrument is not one of those which 
can be stamped after it is made. 

Moreover, the plaintiffs were guilty of laches in not examining 
and taking exceptions to the policy as soon as it was issued, and 
for that reason also they are not entitled to relief. 

Travers, contra. 

It is not necessary to allege fraud in order to have a deed rec- 
tified ; but if it Were necessary, the allegation in the declaration, 
that the policy was " wrongfully and knowingly " made to cover 
different risks from those agreed upon, would be sufficient. No 
question of mutual mistake arises in the case. 
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There is no pretence for suggesting laches in the plaintiffs. It ^876 
appears from the case of Xenos v. Wickham [ubi ante, 323, 324) Bboodbit ahd 
that it is the practice for the insurers to keep the policy till ®®^® 
it is wanted. In McKenzie v. Coulson, which was a suit to Millbb. 
rectify a policy, the "slip^' was treated as a piece of paper on 
which the terms of a pending negotiation were stated. But the 
'' slip *' in this case is of a different kind, showing that the terms 
were accepted, and the premium paid. Courts of equity do not 
rectify contracts, but instruments purporting to have been entered 
into in pursuance of contracts ; and there is nothing to prevent 
the principle upon which they act in such cases from being applied 
to policies of marine insurance, if a complete and undisputed con- 
tract has been entered into, as in this instance. But the Stamp 
Act has been invoked by the defendant, and it is contended that 
the slip comes within the definition of a policy, and is invalid for 
want of a proper stamp. It is submitted, however, that this slip 
is not a contract for marine insurance within the Act, although it 
may be relating to marine insurance. It is only a contract for a 
policy. 

[Prbndergast, C.J. — That suggestion seems at variance with 
the case of Fisher v. The Liverpool Marine Insurance CoJ] 

There, there was no implied contract to issue a policy, and no 
stamped policy was issued. 

It is submitted that when a policy is actually made, and made 
incorrectly, the Court will not rectify it. 

[Prbndergast, C.J. — You want to rectify the policy by itself.] 

The plaintiffs do not rely on the slip as a contract of insurance, 
but contend that when the policy was issued it was competent for 
the Court to look at the slip for the purpose of rectifying it. 
{lonides v. The Pacific Fire and Life Marine Insurance Co.^ 
L. R. 7 Q. B. 518 ; Cory v. Paton, L. R. Q. B. 304.) 

[Peendergast, C.J. — Can you refer to any authority, irre- 
spective of stamp laws, of a Court of equity decreeing the rectifi- 
cation of an instrument that cannot be enforced in equity ?] 

In Ingham v. Child (1 Br. C. C. 92), it was said that the Court 
will reform a deed where a clause has been fraudulently inserted 
or omitted. 

It must be admitted that there is no authority showing that 
the Court has amended a deed for the purpose of carrying into 
effect a contract made invalid by law. 
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^^^^ Izard, in reply. 

Bboodxn akd The cases cited in which slips were looked at^ do not prove 
°^^* that slips can be made the subject of suit. Here the plaintiffs rely 
MiLLEB. on the slip as a contract and the basis of their equity. 

Cur. adv. vult. 

Prendergast^ C. J., delivered the judgment of the Court.* 
This was an action for the rectification of the terms of a 
policy of insurance issued by the defendant in favour of the plain* 
tiffs; on the ground that the policy as issued is not in accordance 
with the terms of the insurance slip. Apart from the stamp laws, 
there can be no doubt of the power of the Court so to rectify 
a policy of insurance. The cases of Henkle v. Royal Exchange 
Assurance Co. (1 Yes. 317)^ and Motteux v. London Assurance Co, 
(1 Atkyn^ 545) , are conclusive on this point. But in these and all 
similar cases^ the slip has been held to constitute a valid, binding 
contract between the parties. And in every case of rectification 
of deeds^ such as conveyances and leases^ by Courts of equity^ there 
has been a prior or concurrent binding contract^ in accordance 
with which^ or with the intention of the parties in making which^ 
the deed has been rectified. 

But by the provisions of our '^ Stamp Act, 1869/^ a duly stamped 
policy (meaning thereby any instrument whereby a contract for 
any marine assurance is entered into) is the only mode by which 
a valid contract of such assurance can be effected. The previous 
slip, although it may, as in this case, contain all terms necessarj 
for a policy, is rendered absolutely invalid as a contract, and not 
enforceable at law or in equity, unless stamped as a policy. What 
we are asked to do, therefore, is to rectify a contract (the policy) 
by that which is by law no contract at all — (the slip) ; in effect, to 
decree specific performance of a contract (the slip) which the law 
says shall not be valid as a contract, and not enforceable at law or 
in equity. If the plaintiffs had been seeking to enforce the 
contract (the policy), and the defendant had set up fraud, mis- 
representation, or mistake as a ground for resisting performance^ 
no doubt the slip might be looked at to evidence the intention of 
the parties in making the policy; and this is how the case of 
lonides v. The Pacific Insurance Company (L. R. 7 Q. B. 518)^ 
and Cory v. Paion (L. R. 7 Q. B. 304), are readily distinguish- 

* Frendei^t, OJ., Johntton, J., Gillies, J., and WilliftmB, J. 
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able from the present case. In equity it frequently happens that ^^^^ 
evidence is admissible to resist enforcement of a contract which Bboodbn Ain> 
would not be admissible to establish a contract. In the present ®^^* 
case^ if the plaintiffs had refused to accept or recognize the policy Millbb. 
issued; they clearly could not have compelled the defendant to 
have issued any other. They cannot^ therefore^ now take advan- 
tage of the policy issued so far as it suits them^ and repudiate the 
portion that does not suit them, saying, in one breath, we rely on 
this contract (policy), but we say it is not the contract we entered 
into. In this view of the case, it is unnecessary to go into 
the question raised by the first, third, and fourth grounds of 
demurrer; but judgment must be given for defendant on the 
second ground of demurrer, with costs. 

Judgment for the d^endant, with costs. 



BEaiNA V. SPENCER aitd MAYO. 2eth Nov. 

Imdietmewt — Forcible entry — Lessor expeUing Lessee hf force, on covenant broken-^ — ^— 

Amount of force — Breach of peace, 

A penon who takes posBesuon of premiBes on which he has a right of re-entiy 
for corenant broken, is not entitled to use such force as amounts to a breach of the 
peace, but is liable to an indictment for forcible entry at common law if he does so. 

When a lessor of a house, in exercise of his right of re-entiy after a failure in 
the payment of rent for twentj-one days, assembled such a number of persons as 
would haTe rendered resistance unarailing, and proceeded to break open the door of 
the house and eject the occupant, who was the assignee of the lessee ; 

Held, that the yiolence used and the demonstration of force were sufficient to 
amount to a breach of the peace, and to make the lessor liable to an indictment. 

Case reserved under the 69th section of " The Court of Appeal 
Act, 1862,^' by His Honor Mr. Justice Gillies, at the Circuit 
Sittings of the Supreme Court of New Zealand, Northern District, 
held at Auckland, on the 5th day of July, 1876. 

At a sitting of the Circuit Court, at Auckland, on the 8th of 
July^ 1875, Thomas Spencer and Frederick Mayo were indicted 
before me for a forcible entry and detainer upon the following 
indictment : — 

In the Supreme Court of New Zealand, Northern District. 

Froyinoe of Auckland, New Zealand, 

To wit. 

The jurors for our Lady the Queen upon their oath present, that Thomas Spenoer 
and Frederick Mayo, together with diyers other persons to the number of six or 
more, to the jurors aforesaid unknown, on the 28th day of May, in the year of our 
Lord one thousand eight hundred and seyenty^fire, with force and arms, to wit with 
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1876 pifltolf, fwofds, itidks, sUtm, and other offaiuiTe wtrnpotm^ into s oeitain dwellisg- 
honse litoate and being at Parawai, in the District of Hamraki, in Queen's Countt, 



BEOnrA ^ ^jj^ Province of Auckland, in the Colony of Nejr Zealand, and then in the po©se§- 
SPBircra ABTD "^"^ ^^ ^"*® Frederick Bennett, unlawfully, yiolentlj, forcibly, injuriously, and with a 
Mato. etrong hand did enter. And the said Thomas Spencer and Frederick Mayo, together 
with the said other eril-disposed persons to the jurors aforesaid unknown, as afore- 
said, then and there with force and arms, to wit with pistols, swords, sticks, stares, 
avd other oflensiTe weapons, unlawfully, Tiolently, forcibly, injuriously, and with a 
strong hand the said Frederick Bennett from the said possession of the said dwell- 
ing-house did expel, remoTC, and put out the udd Frederick Bennett so aa aforeMid 
expelled, remored^ and put out from the possession of the said dwelling-house, then 
and there with force and arms, to wit with pistols, swords, sticks, staTcs, and other 
offensive weapons, unlawfully, violently, forcibly, injuriously, and with a strong hand 
did keep out, and still do keep out, and other wrongs to the said Frederick Bennett 
then and there did, to the great damage of the said Frederick Bennett, and against 
the peace of our Lady the Queen, her crown and dignity. 

The prisoners pleaded not guilty^ and evidence was adduced 
from which the following state of facts appeared : — One Cassiu 
was assignee of a lease by the accused Spencer of certain lauds 
known as Farawai Gardens. Cassin took one Bennett into part- 
nership^ and by agreement (produced) gave him an interest in the 
lease. Bennett and his family lived in one house on the property, 
and Cassin in another^ and jointly managed the property. On the 
26th of May last the rent was twenty-one days in arrear^ and 
Spencer proceeded to exercise his right of re-entry under the lease 
by placing a bailiff in Gassings house. Bennett^ however^ refused 
to surrender possession of the house in his occupation^ or to allow 
any one to enter. Spencer, on the 28th May, assembled a number 
of men (sufficient to overcome any resistance by Bennett and his 
family), proceeded to the house with them (amongst whom was 
the accused Mayo), and with their assistance, and without any 
warrant or process of law, broke open by force and violence the 
door of the house, forcibly ejected Bennett, hia wife and family, 
and took out Bennett^s furniture and placed it on a dray they had 
brought with them. 

For Spencer it was contended, that this being an indictment 
at Common Law and not under the Statute, and he having by 
virtue of his lease the right of re-entry and possession^ he was 
entitled at common law to enter and take possession by force and 
evict Bennett, and I was asked so to direct the jury. (8 Bac. Ab. 
711.) This I declined to do, holding that inasmuch as Bennett 
had entered lawfully, and was at the timQ in lawful occupation, 
he could only be ejected by legal process; but on request of 
Counsel for the accused, I agreed to reserve the question for the 
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Court of Appeal, as to whether Spencer had in the circumstances ^^^ 

any such common-law right as his Counsel contended for. Bbgivjl 

The accused were both convicted, and sentenced to pay small gp^yj^ ^^^ 

fines, which have been paid. Mayo. 

Thomas B. Gillies, /. 

Allan, J. G., appeared for the Crown. 

The prisoners were not represented by Counsel. 

Allan. — It is submitted that the conviction must be sustained. 
It has been contended on behalf of the defendants that by the 
common law a person having a right of entry into land may, if 
necessary, use force to effect this entry ; and a passage in Bac. Ab, 
iii. 711 has been referred to in support of that contention. 

[Prendergast, C.J. — ^The only question is whether Spencer was 
entitled to do that which the evidence stated in the case shows that 
he had done.] 

The Statutes against forcible entries (5 Ric. II. cc. 8, 15 ; 15 
Ric. II. c. 2 j 8 Hen. VI. c. 9; and 21 Jac. c. 15) are all con- 
sistent with the assumption that forcible entry was an indictable 
offence at common law ; and the case of R, v. Blake (3 Bur. 1731) 
is an authority to that effect. 

The case of Telford v. Lows (31 L. T., N. S., 90) was an action for 
maliciously preferring an indictment for forcible entry, and there 
the offence of forcible entry was defined by Blackburn, J., (p. 194,) 
as the taking possession of land with force, whether with or with- 
out any legal title to the possession. 

In the case of R* v. Blake it was said that the force used must 
be actual force, amounting to a breach of the peace, otherwise the 
matter is only one of civil complaint. 

But breaking the doors* would appear to be sufficient force. 
(1 Greaves' Russell's Criminal Law, 346 ; Hawkins, P. C. Tit. 
'' Forcible Entry,'' B. 1, sec. 26.) 

In Rex. V. Smyth (5 Car. & P. 201), it was held that evi- 
dence of a mere trespass is insufficient to make out a case of 
forcible entry, and that there must be actual force, or such a show 
of force as to prevent resistance. 

Milner v. McLean (2 Car. P. 17) is also in point. 

In R. V. Wilson (8 T. R. 857), Lord Kenyon speaks of the right 
an owner has to use force to take possession of his property; but 
if force enough be used to amount to a breach of the peace, 
it is clear that he cannot be justified in using it to that extent. 
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^^^ [Johnston, J. — Lord Kenyon's dictum as to the use of force 

Beoika by an owner of land is the subject of a note to JR. v. Smyth in 

Mato. In Davison v. Wilson (11 Q. B. 890), the question was mooted 

whether an entry by force can be justified when the person enter- 
ing is entitled to possession and the person turned out is an 
intruder. In Burling v. Reid (11 Q. B. 904), it was held that an 
action of trespass for unroofing a house vi et armis and also manu 
forti will not lie at the suit of the occupier when the act was done 
by the owner. But that is merely a question between the parties, 
and shows thaf an intruder cannot maintain a civil action against 
the true owner. But if the amount of force used or exhibited is 
such as to make a breach of the peace, there is good ground for an 
indictment for the offence as a public wrong. 
[Counsel was stopped by the Court.] 

Pbendergast, C.Ji — Without going into the question which is 
mentioned in King v. Wilson^ as to whether a person may use 
some degree of force in taking possession of a freehold in occupa- 
tion of another person without the sanction of law, it is quite 
sufficient for me to say that in this case the facts shown satisfy me 
that there was an exhibition of force, such as to create in the 
minds of the persons against whom it was used, alarm and fear of 
resisting the persons who were coming to take possession; and it 
seems to me that this was a breach of the peace and a criminal 
offence. 

Johnston, J. — I am of the same opinion. There is a good 
deal to be said as to the amount of force that a person is entitled 
to use in order to get possession of his property, and the amount 
of force which is necessary to constitute a breach of the peace; 
but it is sufficient for the purpose of this case to say that the 
amount of violence and force found by the jury to have been used 
is amply sufficient to bear out the allegation that what was done 
amounted to a breach of the peace. Therefore, whatever the rights 
of the party using it might be as against the persons in possession, 
still it was a public offence. 

Gillies, J. — ^I concur. 

Williams, J. — I quite agree with what has already fallen 
from the Bench, and having nothing further to add. 

Conviction affirmed. 
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HABDINa V. OALBBAITH (In Error). Nov, 26. 

Pleading — Contract — Statute ofFraude — Signing hf Agent — Aeeeptanee of Proposal 
— Defect in Declaration — Aider hy pleading over, and findings. 

The declaration alleged that the defendant, J. H., made and signed an agree- 
ment set out. It was for the sale of sheep, and professed to be signed " Pro J. H., 
B. H." The declaration stated that the plaintiff was ready and willing to perform 
his part of the agreement, and all conditions were fulfilled ; but the defendant 
refused. The defendant, besides a general denial, pleaded that he was always ready 
and willing to perform, but the plaintiff refused to perform. At a second trial the 
jury found that the defendant entered into the contract in the declaration set forthi 
and that the defendant refused to perform the agreementf^ and theplaintiff had judg' 
meut for the damages found by the jury. * 

Held, on error — 

1. That it sufficiently appeared on the face of the declaration that the memo- 
randum of agreement was signed by the lawful agent of the defendant below, 
within the Statute of Prauds ; and 

2. That if the declaration was defective for not distinctly averring an acceptance 
by the plaintiff below of the proposal set out in the memorandum, yet, looking at the 
whole of the record, the defect was cured by the pleading over and the findings of 
the jury. 

QtuBre, Whether it might not be implied from the allegations of the plaintiff's 
readiness and willingness to perform his part of the agreement, and that all neces- 
sary conditions had been fulfilled, that the plaintiff had accepted the proposal. 

The declaration stated^ — 

1. The defendant, on the 15th day of January^ 1873^ made 

and signed a memorandum of agreement in the words and figures 

following^ that is to say, — 

Mount Vernon, 7th Januaiy, 1878. 
I hereby agree to sell to Mr. Duncan Galbraith two thousand ewes (1,000 full- 
moathed, 1,000 under full-mouthed) and two thousand wethers (600 half-bred, the 
rest picked merino) for the sum of nine hundred and fifty pounds. 

Pro John Habdivo, 
Stamp Is. B. Habdiko. 

2. The plaintiff was always ready and willing to perform his 
part of the said agreement^ and all conditions were fulfilled and 
all things happened and all times elapsed necessary to entitle the 
plaintiff to the delivery of the said sheep and the performance of 
the said agreement. Yet the defendant did not deliver the said 
sheep to the plaintiff^ and has refused to perform the said agree- 
mentj whereby the plaintiff has sustained great loss and damage. 

Wherefore the plaintiffs claims to recover from the defend- 
ant the sum of seven hundred pounds damages. 

Pleas. 
The defendant says, — 

1. That he denies all the material allegations contained in the 

declaration of the plaintiff. 
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^^^^ And for a second plea the defendant says, — 

HASDnra 2. That he has always been ready and willing to perform his 

G-AiBBAiTH. P*^^ ^^ *^® ®*^^ agreement. Yet the plaintiflF has refused to per- 
form the said agreement^ and to receive and pay for the sheep 
mentioned in the same. 

Replication. 
Taking issue on the first and second pleas pleaded by the 
defendant. 

« Issues and Findings. 

1. Did the defendant sign the contract as in the declaration 
set forth ? — Yes. 

2. Has the defendant refused to perform the said agreement ? 
—Yes. 

3. What damages, if any, has the plaintiff sustained ? — ^£250. 

New Trial at Napier, I7ih and 18M June, 1874. 

Issues. 

1. Did the defendant make the contract in the declaration set 
forth ?— Yes. 

2. Has the defendant refused to perform the said agreement ? 
—Yes. 

8. What damages, if any, has the plaintiff sustained? — iElOO. 

Judgment. 
That the plaintiff do recover from the defendant the sum of 
one hundred pounds, being the amount of the verdict found for 
the plaintiff, together with the sum of three hundred and eighty- 
two poundsffour shillings and eightpence for costs and charges of 
this action, making in the whole the sum of four hundred and 
eighty-two pounds four shillings and eightpence. 

F. W. B., 

Deputy Registrar. 

Memorandum of Erbob. 

The defendant says that there is error in law in the record and 
proceedings in this action, and the following are the grounds of 
error which the defendant intends to argue : — 

1. That no contract is shown in the declaration under which 
the defendant was bound to deliver any sheep to the plaintiff, or 
in respect of which any action for non-performance would lie on 
the part of the plaintiff against the defendant. 
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Joinder in Ebbob. ^^^ 

Trovers, for the plaintiiF in Error. HAEDwa 

The first objection to the declaration is^ that the memorandum Q'Asbbaith. 
of agreement set out in the declaration does not profess to be signed 
by John Harding^ the defendant below, nor by an agent of his 
lawfully authorized, pursuant to the provision of the Statute of 
Frauds. 

[Johnston, J. — ^The question on error is whether the Court can 
construe the declaration and the contract as showing a signature 
by an authorized agent. Is it necessary to aver in distinct terms 
that the agent was duly authorized ? Will that not be assumed 
primd facie ?^ 

The circumstances of the agency ought to appear ; whatever is 
essential as matter of proof ought, according to the New Zealand 
rules, to be alleged in pleading. The Court may conclude from the 
language of the memorandum that B. Harding professed to be the 
agent of J. Harding, but non constat that he was such agent or 
that he was duly authorized. The omission of anything which is 
essential to the cause of action is a good ground for demurrer. 
The averment that the defendant acted by a duly authorized agent 
ought to have been stated distinctly, and not left to mere in- 
ference. See Watson v. Swan (11 C. B., N.S., 756) and Barkworth 
V. Younff (4 Dr. 1). 

The second question in the case is, whether there was any 
contract at all averred in the declaration, or only a mere offer or 
promise which could not become a contract till it had been ac- 
cepted by the other party. In Hebbs^s case (L. B. 4 £q. 9), 
it was laid down that a contract by proposal does not become 
binding till the acceptance of it has been announced to the party 
proposing. 

[Johnston, J. — Here the second plea avers that the defendant 
was ready and willing to perform the agreement, but the plaintiff 
was not.] 

As there can be no contract unless both parties have concurred, 
the declaration ought to have averred acceptance. Mutuality of 
obligation is necessary to make a contract good. The assent of 
both parties is essential, and it is not averred here. 

That being so, the second plea cannot be considered suf&cient to 
cure the defect in the declaration and set up the contract. 
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18^« H. Dillon Bell, for the defendant in Error. 

KASDnra ^he first question regards the sufficiency of the signature of 

^ *' the memorandum. 

[On this point he was stopped by the Court.] 

As to the second question^ whether it sufficiently appears that 
there was an acceptance by the plaintiff below of the offer 
contained in the memorandum^ it is submitted that the averment 
in the declaration that all conditions were fulfilled and all things 
happened necessary to entitle the plaintiff to the performance of 
the agreement^ necessarily implies the acceptance by the plaintiff, 
which was a condition precedent to the performance of the contract 
by the defendant. 

In Laythorpe v. Bryant (2 Bing. N. C), Tindal, C. J., points out 
what is necessary to make a good contract — viz.^ the names of the 
parties^ the subject-matter^ and the promise. If an averment of 
acceptance is necessary^ it has been made^ as the agreement 
alleged could not be proved without proof of acceptance. The 
signature of the document does not make the agreement. The 
agreement is made before^ and the memorandum signed is the 
evidence of it. 

A declaration which would have been bad on demurrer may be 
good in error. {Egerton v. Matthews, 6 East. 307 ; McGarrigk 
V. Machin, Macass. 583.) 

The declaration in Morrison v. Trenchard (11 L. J. C. P. 299), 
was a declaration similar to this one. 

The declaration here alleges that the plaintiff was ready and 
willing to perform the agi*eement. Could he have been so if he 
had not accepted it? In the case of Stewart v. Smith {ante, p. 92), 
this Court decided that it might look at a plea to supplement a 
deficiency in the declaration. The doctrine of aider by verdict is 
laid down in the notes to Stennell v. Hogg (1 Wms. Saund. 260, 
261, 263). 

The general principle is, that, if there be a fault in a pleading 
which would have made it bad on demurrer, yet if the issues joined 
be such as to require proof of facts, the omission of which rendered 
the pleading bad, a verdict finding such facts will cure the defect. 
—(See 1 Chitty on Pleading, 705, 711.) 

In Lord Delamere v. The Queen (L. R. 2 H. of L. 419), allega- 
tions which would have been insufficient on demurrer were held 
sufficient after judgment. 
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Travers, in reply. W6 

The authorities relating to the curing of defects by verdict do Habdikg 
not extend to cases where no contract at all is stated. This is ^ ^i*iTH 
not a defective statement of a title^ but a statement of a defective 
title. 

Johnston^ J. — ^The Court is unanimously of opinion that the 
judgment in this case ought to be for the defendant in error. 
With regard to the first question, namely, whether the declara- 
tion sufficiently shows that the Statute of Frauds has been com- 
plied with in respect of the contract being signed by the party to 
be charged or his agent thereunto lawfully authorized, our opinion, 
as we intimated in the course of the argument, is, that inasmuch 
as the declaration avers that the defendant made and signed the 
memorandum of agreement set out, and such memorandum pro- 
fesses to be signed " Pro John Harding (the plaintiff in Error) — 
R. Harding,'' it sufficiently appears that the Statute of Frauds was 
complied with in this respect. We have had more difficulty on the 
second point, namely, whether the contract, or so-called contract, 
appears to have been concluded by the acceptance or consent of 
the plaintiff in the action (the defendant in Error) . It is no 
doubt true that the memorandum of agreement is, upon the 
face of it, no more than a proposal or promise, and that it 
was necessary that some evidence should be given of ac- 
ceptance in order to make it a complete binding contract. 
But the question for us to determine is whether, looking at 
the whole of the record for the purpose of seeing whether 
the judgment cannot be supported, there is not enough to 
show that the proposal was actually accepted so as to bind both 
parties. Now it seems unnecessary for ujs to decide whether the 
averment in the declaration of the plaintiff's readiness and willing- 
ness to perform his part of the contract must necessarily imply 
that he had accepted the offer made by the defendant in the 
memorandum; for when we look at the second plea and the 
issues raised on the record, and the findings of the jury, we cannot 
come to any other conclusion than that they assume the existence 
of a contract binding upon both parties, of which the written 
document set out in the declaration was a good 'memorandum 
under the Statute of Frauds, signed by the party sought to be 
charged in the action. 

For these reasons, without adc^ting the widest statement of 
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^^ the doctrine of aider by verdict and pleading over, referred to in 
HABDnra the argument^ but following the general principles laid down by the 
GujwAiTH. ^^^ttorities, from the earliest of them mentioned in WiU%am^» 
Saunders to the recent case in the House of Lords, we have come 
to the conclusion that the fact must be taken to have been estab- 
lished in respect of which the declaration was alleged to be 
deficient — ^viz., the acceptance by the plaintiff of the proposal 
signed by the defendant's agents set out in the declaration. We 
are therefore of opinion that the judgment must be for the 
defendant in Error. 

Gillies^ J., and Williams, J., concurred. 

Judgment for defendant in Error , with costs. 



l¥i ^' VENNBLL AKD Anothbb v, BRANDON. 

lit Deo, ^^'^ Moneys—Surphu of mortgage— PaymetU to hold for Partisi eniiiled^Notice 
— ^— — of Trust — Following Trust Moneys — SoUeiior, 

H. B. mortgaged certain freehold and leaaehold property to B. R., and afterwards 
oonyejed the fireefaold to the plaintiflf, as trustees under a marriage settlement. H. B. 
became bankrupt. B. B. sold the freehold and leasehold property together under 
the mortgage, and paid the surplus over to W. B., to hold for the persons entitled in 
law. S. and the executors of M. had respectively brought actions against H. B., and 
zecorered judgments against him, of which memorials were registered. The plain* 
tifbi as the trustees of the marriage settlement, and the defendant, as solicitor for the 
judgment creditors, claimed the surplus from W. B., who paid it orer to the defend- 
ant for his clients upon their claim, the defendant knowing of the exbtence of tlie 
marriage settlement, and of the plaintiffs' claim under it ; and the defendant^ with 
the assent of his clients, accounted for the surplus to his clients. 

Seld, that whatever might be the rights of the plaintiffs as against B. B., the 
mortgagee, and W. B., who took the money to hold for the persons entitled by law, 
the plaintiffs could not treat the defendant as trustee for them, and conld not follow 
the money paid to him as subject to a trust in their iaTour. 

This was an action brought in the Supreme Courtj Wellington 
District, by the plaintiffs, as trustees under the deed of settlement 
mentioned in the declaration, in the suit to recover firom the de- 
fendant the sum of one hundred and ninety-nine pounds seven 
shillings and niuepence, moneys alleged to be wrongfully held and 
appropriated by the defendant from the plaintiffs. 

The cause was tried before His Honor Mr. Justice Johnston 
without a jury. 

A rule nisi was subsequently granted for the defendant to show 
cause why judgment should not be entered for the plaintiffs^ and, 
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on the rule nisi coining on to be heard, the Court, by consent of the ^^^ 
parties, granted a further order that the defendant should show Ybitnbijc. axtd 
cause before the Court of Appeal of New Zealand. Awothbb 

The material facts admitted or established at the trial were as Bbahdoh. 
follows : — 

One Henry Bowler mortgaged to one W. B. Rhodes certain 
freehold and leasehold lands, and subsequently conveyed the 
freehold lands only to the plaintiflPs, in trust, for his wife, &c., by 
way of marriage settlement; but this settlement remained unregis- 
tered until after registration of certain memorials of judgments. 
. Thereafter Bowler became bankrupt, and in August, 
1867, Rhodes sold both freehold and leasehold, in one lot, under 
his mortgage, which produced £199 7s. 9d. over his mortgage 
debt. This surplus Rhodes paid to one W. E. Brown, to be paid * 
by him to the person or persons entitled by law to receive the 
same, he having notice of the settlement. In the meantime, and 
before payment to Brown, two creditors of Bowler's registered 
memorials of judgments against the freehold lands settled as 
before mentioned. Tl^ plaintiffs, and the defendant, as solicitor 
for the judgment creditors, respectively claimed the amount in 
Brown's hands, and Brown, in January, 1868, paid the money to 
the defendant, being such solicitor, he having knowledge of the 
settlement, and the defendant paid over or accounted to his clients 
for the moneys so received by him. 

The present action commenced in December, 1871, is an action 
for specific relief, not an action for money, the relief sought being a 
declaration that the defendant is trustee for the plaintiffs of the 
money received by him ; and a claim is added that the defendant 
be ordered to pay. 

This case was argued in the Court of Appeal — Coram Johnston, 
J., and Gillies, J. — at the sittings in May ; but, by consent of the 
parties and leave of the Court, it was re-argued at the November 
sitting. 

Izard, for the plaintiffs, cited the cases of Aldrich v. Cooper 
(2 Wh. & Tud. 56) ; Taylor v. Stibbert (2 Ves. Jr. 437) ; Jones 
V. SmUh (1 Hare 43) ; Pennell v. Duffell (4 DeG. McN. & S. 
372) ; Nicholson v. Knowles (5 Mad. 47) ; Eof parte Bayers (5 
Ves. Jr. 168) ; Hardaer v. Stewart (5 Esp. 103) . 

Allan, J. 6., for the defendant, was stopped by the Court. 
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1976 Johnston^ J.^ delivered the judgment of the Court.* 

YxKHBLL Aia> After stating the facts of the case as above set out^ he con- 

AscTHMK tinued : The trust with which it is sought to clothe the defendant 

BnAXTDGs. is not in respect of any specific identifiable property^ but of a sum 

of money arising from a specific source^ and of an ascertained 

amount. Its being an ascertained amount is not essential to the 

cause of action^ as it might have been equally well alleged as an 

unknown amount^ and, if the right were established, inquiries as to 

the amount would be subsequently directed. From the record it 

may be gathered that the money was paid by Brown to the defend* 

ant, and claimed and received by him on behalf of his clients 

under the idea that the registration of the memorials of judgment, 

prior to the registration of the settlement, gave the judgment 

* creditors a priority over the trustees of the settlement. That this 

idea was an erroneous one is clear — (it was virtually admitted on 

the argument that it could not be supported) ; — ^and therefore the 

money was paid to and received by the defendant under a mistake 

of law. We may therefore eliminate from the facts before stated 

all those relating to non-registration of th# settlement and to the 

registration of the memorials of judgment. 

For the purposes of this action, it is unnecessary for us to 
determine the respective liabilities of Rhodes and Brown. The 
defendant appears to have claimed and received the money from 
Brown as agent for and in right of his clients. He accepted no 
trust in respect of the money paid to him, even if Brown did so. 
Brown paid it to him upon no trust, but as an absolute payment 
on behalf of defendant's clients. How then can he be said to be 
a trustee on behalf of the plaintifi^ ? It was contended that 
although he received it under a claim of right as an absolute pay- 
ment to his clients, yet because he had notice of the settlement, 
and knowledge of the origin of the fund, and of the claim of the 
plaintiffs to it, he therefore, by his wrongful receipt of the 
amount, became a trustee for them. But surely something more 
is necessary to constitute the relation of trustee and cestui que 
trust. {Vide Maw v. Pearson^ 28 Beav. 196.) A person 
wrongfully receiving moneys, to which he knows there is a counter- 
claim, does not necessarily become a trustee for the counter- 
claimant on the latter establishing his right. He may be hable 
or not to refund to the person paying him, the money paid; 

• JohxiBton, J., Gilliea, J., and Williuni, J. 
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but he cannot properly be called a trustee of that sum of 1875 
money. Having received the amount merely as an agent, his vennell and 
receipt and possession were those of his principals : he was bound -^oth^^ 
to pay over to them, and he did in effect do so. Notice to him of a Bbandoit. 
counter-claim could not convert him into an implied trustee. 
[Nicholson v. Knowles, 5 Mad. 47.) 

Whatever Rhodes', or Brown's, or the defendant's principals' 
responsibilities may be, we consider that defendant is not liable as 
a trustee, and that, therefore, the judgment of the Court must be 
for the defendant. 

Judgment for defendant. 



KARAITIANA ©. SUTTON aitd Othebs. Nov. 10 and 

** Native Lands Act, 1869," m. 12, 13, 14, and 15— Oo«m Grant— Joint Tenant* and 12 ; ^gg« 1» 
Tenants in Common — Itetrotpeetive effect of Act — Conveffances, Mortgagee^ and 
^wrchaeee before the Act — Share of deceased Grantee divested "before Act — Con- 
v^ance of all Estate and Interest. 

" Tho Native Lands Act, 1869," a. 12, proyides that grantees of Native lands shall 
be, and shall bo deemed to have been, tenants in common, and not joint tenants, 
except as regards lands irhich the grantees, or the suryivors of them, had already 
alienated in fee-simple. 

By the 13th section, testamentary orders made by the Native Land Court were 
rendered as valid as if the provisions of the 12tfa section had been contained in "The 
Native Lands Act, 1865." By section 14 the interest of several grantees is not to be 
taken as equal, unless so stated in the grant, and the interest of each is to be defined; 
bat that provision is not to apply to interests already purchased from any grantees, 
vrhich, for the purposes of such transactions, are to be taken as equal. 

By section 15 it is not lawful for less than a majority in value of grantees to make 
any contract, &c., for any interest in the land granted. 

Held, under the above provisions of the Act, — 

1. That the interest of one of nine grantees (originally joint tenants), who died 
before the Act, became vested in the other eight at his death : 

2. That a conveyance by another grantee after that death, which was complete 
before the Act, and which purported to convey his undivided ninth, and all his estate, 
title, and interest, conveyed one-ninth and one-eighth of one-ninth, the one-eighth 
being an interest ejusdem generis as the one-ninth : 

3. That the interests in the share of the deceased which accrued to the other 
grantees, who had not conveyed in fee before the Act, were divested by the Act : 

4. That the interests in the share of the deceased, which were divested by the Act, 
became vested in persons appointed under "The Maori Heal Estate Management 
Act, 1867," to be trustees for the infant children of the decrseed, who, by an order of 
the Native Lond Court, had been declared to be the succesEors of the deceased: 

5. That mortgages of (hares made before the Act were good as mortgagee of equal 
shares, although not made by a majority in value of tho grantees ; but absolute con- 
veyances of the same interests in fee by particular grantees after the Act, not by a 
majority, were not valid : 

tOL. ni.— Pabt 1. 17 
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1875 6. That a contract with one of the grantees for the sale of one-ninth share 

~Z ~ (without any words as to all the estate and interest), on which part of the porchase 

money was paid before the Act, gare the purchaser an equitable fee-simple, and a con- 
SiTTTON AND ^oyanco after the Act passed the fee in one-ninth absolutely. 
Othsbs. 

This was an application on summons^ under the provisions of rule 

248 of the Supreme Court, for the opinion of a Judge, and by him 

adjourned into Court. By the consent of parties, the application 

and proceedings thereon were removed into the Court of Appeal. 

1. The action in this case was commenced in the month of 
August, 1874. The declaration prayed, among other things, a 
partition of the hereditaments described in the grant hereinafter 
mentioned. 

2. The following order was made herein by His Honor the 
Chief Justice, on the 3rd day of August, 1875 : — 

" On reading the pleadings filed herein, and on hearing Mr. 
Izard, of counsel for the plaintiff, and Mr. Wilson and Mr. 
Cornford, of counsel for the defendant Frederick Sutton, and Mr. 
Carlile, of counsel for the defendants Samuel Locke and Tareha 
Moananui, as trustees for the infant children of Karauria Tamai- 
whakakitea-te-rangi, and Mr. Lascelles, of counsel for the other 
defendants^ this Court doth declare and order that it be referred 
to the Registrar of the Supreme Court of New Zealand, at 
Wellington, to make the following inquiries, and to report thereon 
to this Court, that is to say, — 

" 1. An inquiry who are the parties respectively entitled to 
the hereditaments in the pleadings mentioned, and in 
what shares and proportions, and for what respective 
estates and interests, and whether they are respectively 
parties to this suit. 
''2. An inquiry whether the plaintiff and defendants re- 
spectively, or any other person or persons claiming to 
be interested in the matters in issue in this suit, and 
which of them, have or has, during any and what times 
since the date of the grant from the Crown in the 
pleadings mentioned, been in occupation of the land 
in the said grant mentioned, or of any part thereof, 
and in receipt of rent from the said land, or any part 
thereof, and what is the amount of the sums so 
received, and the dates when the same were received 
respectively. 
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" And, the defendant Frederick Sutton admitting that he ^^^*> 

has cut, felled, and disposed of certain timber, — Kaba^itiana 

'' 8. An inquiry whether any and what timber and other g^^^ j^j, 
trees standing and growing on the land in the pleadings Othbbs. 
mentioned, have, since the 27th day of July, 1869, 
been cut down by the plaintiff or either of any of the 
defendants respectiyely, and if so, which of them, and 
what was the value thereof respectively, and in what 
manner the timber and other trees (if any) so cut down 
have been applied, sold, or disposed of; and if any part 
thereof has been sold, an inquiry of the grounds of 
the sale thereof. 

" And it is hereby further ordered that the further con- 
sideration of the suit be adjourned, and that all parties 
are to be at liberty to apply to the Court herein from 
time to time as they may be advised/' 

3. The Registrar, by his report dated the 3rd day of November, 
1875, found that the defendant Tareha had purported to convey 
his own undivided ninth share in the hereditaments and premises 
comprised in the said grant to Sir Donald McLean, and that the 
said Sir Donald McLean ought to be made a party to the suit, and 
found that, with the exception of the said Sir Donald McLean, all 
parties interested in the land comprised in the said grant were 
parties to the suit. 

4. By an order of the Chief Justice, dated the 4th day of 
November, 1875, Sir Donald McLean was made a party to the 
suit. 

5. On proceeding with the inquiries before the Registrar, as 
directed by the said order, certain questions of law hereinafter 
more particularly mentioned were raised, and it was agreed by all 
parties to take the opinion of the Judge on the following points 
and matters : — 

6. By grant from the Crown dated the 3rd day of September, 
1866, a copy of which grant is set out in the Appendix hereto, and 
marked ** K/' 1253 acres (more or less) situate at Maungateretere, 
in the district of Ahuriri, were granted to the plaintiff and to Te 
Waaka Kawatini, and one Karauria Tamaiwhakakitea-te-rangi, and 
the defendants Paora Torotoro, Tareha, Urupene, Puhara, Ahere 
te Koare, Erueti Ngamu, and Nikera Whitingara, their heirs and 
assigns. 
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isys 7. By deed dated the 29th day of December, 1868, set out in 

Kabaitiaka the said Appendix, marked B, and made between the said Te Waaka 

SiTTroN AiTD ^^w*"-*^^^ o^ *^® ^^^^ P^^> William Parker of the second part, 
Others, and Henry Parker of the third part, the undivided ninth part of 
the said Te Waaka Kawatini in the said hereditaments and 
premises, and all the estate, title, and interest of the -said Waaka 
Kawatini in the said land, was conveyed and assured to the said 
William Parker, his heirs and assigns, upon trust, among other 
things, that the said Te Waaka Kawatini should receive thereout 
yearly and every year during the term of his natural life a yearly 
rent charge of £70, and subject thereto and to the provisions in 
the said deed contained for raising the same, and to the term of 
ninety-nine years, thereby for the purposes therein mentioned 
created, upon trust for the said Henry Parker, his heirs and assigns. 

8. By divers deeds all the estate and interest of the said Te 
Waaka Kawatini of and in the said lands and hereditaments be- 
came vested in the said Te Waaka Kawatini absolutely. 

9. By deed dated the 21st day of June, 1870, set out in the 
said Appendix and marked C, all the undivided ninth part or share 
of the said Te Waaka Kawatini, of and in the hereditaments com- 
prised in the said grant, and all the estate, right, title, and interest 
of the said Te Waaka Kawatini thereto, were conveyed to the de- 
fendant Frederick Sutton, absolutely. 

10. The said Karauria Tamaiwhakakitea-te-rangi died on the 
5th day of December, 1868; and at the sitting of a Native Land 
Court held at Napier on the 19th day of September, 1872, it was 
by the said Court ordered that Arini te Roera, Iraia Hekarei, Te 
Rui Turanga, Te Matinga Ripeka, and Pane, children of the said 
Karauria Tamaiwhakakitea-te-rangi, who were and still are minors, 
should succeed to the estate and interest of the said Karauria 
Tamaiwhakakitea-te-rangi in the land comprised in the said grant. 

11. By an Order in Council dated the 10th day of October, 
1878, under the hand of Sir James Fei^usson, Governor of the 
Colony of New Zealand, it was ordered that the estate or interest 
of the said Karauria Tamaiwhakakitea-te-rangi in the land de- 
scribed in the said grant should be ' and remain vested in the de- 
fendants Samuel Locke and Tareha Moananui, as trustees of the 
same for the said minors, within the meaning and for the purpose 
of "The Maori Real Estate Management Act, 1867." 

12. By deed dated the 10th day of July, 1867^ set out iu the 
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said Appendix and marked D, and made between all the grantees ^^^ 
mentioned in the said grant of the one part^ and Robert Cashmore Karjotiaka 
and John McLeod of the other part, fifty acres of the land com- ^jj^^^ j^^j 
prised in the said grant were leased to the said Robert Cashmore Othbbs. 
and John McLeod for a term of fifteen years from the 1st day of 
February, 1867, at the yearly rent of £37 10s. during the said 
term. 

13. The said John McLeod assigned his interest in the said 
lease to the said Robert Cashmore, and by deed dated the 5th day 
of February, 1874, the said Robert Cashmore assigned the said 
lease to the defendant Frederick Sutton. The said lease is still in 
full force and efifect. 

14. By deed dated the 19th day of July, 1869, set out in the 
Appendix and marked £, the said Paora Torotoro mortgaged all 
the undirided ninth part and interest of him the said Paora Toro- 
toro in the said land, and all the estate, right, title, and undivided 
interest of him the said Paora Torotoro in and to the said land, to 
Robert Cashmore, to secure payment of £210 and other sums for 
fees, costs, and expenses, together with interest, on or before the 
19th day of January, 1870. 

15. By deed dated the 3rd day of September, 1869, the said 
Robert Cashmore transferred the said mortgage debt and premises 
to John Gibson Kinross. 

16. By deed dated the 18th day of April, 1869, but in fact 
executed on the 18th day of April, 1870, set out in the Appendix 
and marked F, the said Paora Torotoro conveyed his equity of re- 
demption of and in the said land comprised in the said deed of 
mortgage of the 19th day of July, 1869, to the defendant Frederick 
Sutton, in consideration of the sum of £300 therein expressed to 
be paid. 

17. By deed dated the 31st day of March, 1871, the said John 
Oibson Kinross re-leased to the defendant Frederick Sutton the 
land comprised in the said deed of mortgage of the 19th day of 
July, 1869. 

18. By deed dated the 26th day of July, 1869, set out in the 
Appendix marked G, the said Urupene Puhara mortgaged {inter 
alia) all the undivided share and interest of him the said Urupene 
Puhara in the said land to the defendant Frederick Sutton, to 
secure payment of the sum of iSlOO, and of such sum and sums of 
money as might become due by the said Urupene Puhara to the 



184 COURT OF APPEAL. 

^^^ said Frederick Sutton upon the account-current between them^ and 
KARAXTZAjrA interest thereon. 

SuTToiTAro 19- By deed dated the 16th day of May, 1870, set out in the 

Othbbs. Appendix, marked H, the said Urupene Fuhara conveyed to the 

said Frederick Sutton all the undivided ninth part or share of him 

the said Urupene Puhara in the said land, and the estate, right, 

title, and interest of the said Urupene Puhara therein and tberteo. 

20. By deed dated the 30th day of August, 1869, set out in the 
Appendix marked I, the said Erueti Ngamu mortgaged all the un- 
divided ninth part or share, and all the estate, right, title, and 
interest of him the said Erueti Ngamu of, in, and to the said land, 
to the defendant Frederick Sutton, to secure payment of the sum 
of £40, and of all sums which might become due by the said 
Erueti Ngamu to the said Frederick Sutton for advances or in any 
other manner howsoever, and interest thereon. 

21. By deed made the 16th day of June, 1870, set out iu the 
Appendix, marked J, the said Erueti Ngamu conveyed to the said 
Frederick Sutton all the undivided ninth part or share, and all the 
estate, right, title, and interest of him the said Erueti Ngamu of 
in, and to the said land. 

22. By deed dated the 11th day of January, 1870, set out in 
the Appendix, marked K, the said Nikera Whitingara mortgaged 
to the said Frederick Sutton all the undivided part and share, and 
all the estate, right, title, and interest of him the said Nikera 
Whitingara of, in, and to the said land, to secure payment of £oO, 
and also all sums of money which might thereafter be due from 
the said Nikefa Whitingara to the said Frederick Sutton for 
advances or in any other manner howsoever, and interest thereon. 

23. By deed dated the 10th day of June, 1870, set out in the 
Appendix, marked L, the said Nikera Whitingara conveyed to the 
said Frederick Sutton all the undivided ninth part or share, and 
all the estate, right, title, interest and claim of him the said Nikera 
Whitingara of, in, and to the said land. 

24. By deed dated the 20th day of April, 1870, set out in the 
Appendix, marked M, the said Ahere te Koare mortgaged to the 
said Frederick Sutton all the undivided part and share, and all the 
right, title, estate, and interest of him the said Ahere te Koare of, 
in, and to the said land, to secure the payment of £30, and also all 
sums of money which mi^ht thereafter be due from the said Ahere 
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te Eoare to the said Frederick Sutton for advances or in any other 1876 
manner howsoever, and interest thereon. Karaitiiha 

25. By deed made the 25th day of July, 1870, set out in the g,,^*^^j^ 
Appendix, marked N, the said Ahere te Koare, conveyed to Richard Othbb0. 
David Maney all the undivided part share and interest, equal or 
otherwise, of him the said Ahere tc Koare in the said land, and all 

the estate, right, title, interest, and claim of the said Ahere te 
Koare therein. 

26. By deed dated 5th August, 1870, set out in the Appendix, 
marked O, the said R. D. Maney conveyed the interest acquired by 
him from Ahere te Koare to the said defendant Frederick Sutton. 

26a. In 1871, the defendant Sutton sued in the Supreme 
Court the defendant McLean (mortgagee by assignment of the 
lease of part of the land comprised in the grant) for, and received 
from defendant McLean, six ninth-parts of the rent then due for 
the land comprised in the lease. 

67. By agreement of sale, dated Ist September, 1869, set out 
iu Appendix, and marked P, Tareha agreed, in consideration of 
£300 (of which £bO was then paid), to convey his interest in the 
said lands to the defendant Sir Donald McLean. 

28. By deed dated 25th May, 1872, set out in Appendix, and 
marked Q, Tareha conveyed his undivided ninth share in the said 
lands to the defendant Sir Donald McLean. 

29. ThQ grantees named in the said grant were aboriginal 
Maoris, and prior and up to the date of the grant owned the land 
comprised therein, according to Native custom. 

30. Neither at the sitting of the Native Land Court, at which 
the right of the grantees to the said land was determined, nor at 
any time before the issue of the said grant, was it stated to the 
said grantees, nor did the said grantees ever consent that the 
estate to be by such grant granted to either of the grantees would 
on the death of such grantee pass to the surviving grantees. 

31. It is contended, on behalf of the defendant Frederick 
Sutton, but denied by the plaintiff and the rest of the defendants, 
other than the said Frederick Sutton, that, on the death of the 
said Karauria Tamaiwhakakitea-te-rangi, all the estate and interest 
of the said Karauria Tamaiwhakakitea-te-rangi in the land com- 
prised in the said grant passed by operation of law to the surviv- 
ing grantees in the said grant named. 

32. It is contended on behalf of the plaintiff and of the defen- 
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1876 dants other than the said Frederick Sutton and Sir Donald 
KARAiTLiNA McLean, and is denied on behalf of the defendants Frederick 
SuTTov AXD Sutton and Sir Donald McLean^ that all the said mortgages and 
Others, conveyances executed by any of the said Native grantees since the 
coming into operation of "The Native Lands Act, 1869/' other 
than the said deed of conveyance from Te Waaka Kawatini to 
the said defendant Sutton^ set out in the Appendix marked C^ are 
invalid^ on the ground that they were respectively executed by less 
than a majority in value of the grantees of the said land. And 
for the purposes of this contention on the part of the plaintiff and 
of the defendants other than the said Frederick Sutton and Sir 
Donald McLean^ it is admitted by the said Frederick Sutton and 
Sir Donald McLean that each of the said mortgages and convey- 
ances executed by any of the said Native grantees since the 
coming into operation of the said Act^ was executed by less than a 
majority in value of the grantees of the said land. But this ad- 
mission is not to prevent the defendants or either of them from 
disputing and questioning such value in other stages of this suit. 
38. The plaintiff and the defendants consent that even if the 
said mortgages and conveyances or any of them are declared in- 
valid^ still that the defendants Frederick Sutton and Sir Donald 
McLean respectively shall upon the account to be taken as herein- 
after mentioned^ be entitled to be repaid all sums of money that 
either of them has actually advanced to the grantees or any of 
them pursuant to such mortgages and conveyances respectively, 
together with interest thereon, computed thereon at the rates 
mentioned in the said respective deeds of mortgage, and are willing 
that an account should be taken of all such sums by the Registrar 
of the Supreme Court of New Zealand at Wellington; and that in 
the event of the said mortgages and conveyances or any of them 
being declared invalid, that such sums shall be repaid to the defen- 
dants Frederick Sutton and Sir Donald McLean respectively, by 
the respective mortgagors and parties by whom they were received, 
and shall until repayment be a charge bearing interest as aforesaid 
on their respective portions of the said land. 

34. For the purposes of this application, the said mortgages 
and conveyances, except as before excepted, are admitted to have 
been duly executed ; but this admission is not to prevent any of 
the grantees from questioning such execution in other stages of 
this suit. 
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The questions on which the opinion of the Judge is to be taken ^^^ 

*r®j — Kasaitiaka 

1. Did the estate of Karauria Tamaiwhakakitea-te-rangi ^ ^' 

pass hj operation of law upon his decease to the sur- Othebs. 
viving grantees in the said.grant named ; and^ if so^ was 
the same subject or not to any and what equity on 
behalf of the children of the said deceased grantee, 
and in whom is the said share now vested ? 
2. What estate and interest if any passed to the said defen- 
dants Frederick Sutton and Sir Donald McLean 
respectively, under and by virtue of the several deeds 
of mortgage and conveyance set out in the Appendix 
hereto ? 

The deeds referred to were set out in the cases. 

Trovers and Izard appeared for the plaintiff; Conolly and 
Comford for the defendant Sutton ; Carlile for Locke and Tareha, 
trustees of Karauria^s children ; Hart for the defendant Sir D. 
McLean; and H. 2). Bell for the other defendants and Tareha 
in his own right. 

[It seems unnecessary to report the arguments.] 

Cur, adv. vult. 

Prendergasty CJ,, delivered the judgment of the Court.* 

In order to answer the questions on which the opinion of the 
Court is to be taken, it will be necessary to go shortly through the 
various transactions affecting the land included in the Crown grant 
to Karaitiana and others. 

This grant was dated the 29th December, 1868, and was made 
to Karaitiana, the plaintiff, and eight other Natives, their heirs and 
assigns. Karauria, one of the grantees, has died since the date of 
the grant, and the remaining seven are defendants in this action. 

Karauria. died on the 6th December, 1868. The grant being 
to the . nine in joint tenancy, his share accrued to the eight 
survivors. 

By deed dated the 29th December, 1868, and made between 
Te Waaka Kawatini, one of the grantees, of the first part, William 
Parker of the second part, and Henry Parker of the third part, 
reciting that Te Waaka was seized of the land therein described as 
joint tenant, and that he had agreed with Henry Parker for the 

* Frendergssti 0. J., Johnston, J., and Williams, J. 
VOL. III.— Pabt 1. 18 
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^^^ sale to him of all his interest in the said lands in consideration of 
KiBAnxAVA the rent charges therein mentioned^ Te Waaka^ in consideration of 
SvTToir AVD ^'^^^ ^^^ charges, conveyed to William Parker and his heirs, 
inter alia, " all that equal undivided ninth part or share of him 
the said Waaka Kawatini of and in all that parcel of land induded 
in the above grant, with the appurtenances, and all the estate, title, 
and interest of the said Te Waaka in the said parcel of land,'' upon 
trust, to pay the rent-charges to Te Waaka during his life, and 
subject thereto upon trust for Henry Parker in fee. This deed on 
the face of it transfers a ninth share, and all the estate and 
interest of Te Waaka in the land included in the grant. The 
general words are sufficient to carry all the estate Te Waaka had 
in the land, and there is nothing in the recitals to narrow the 
general words. The recitals do not specify any particular share to 
which Te Waaka was jentitled ; they state simply that he was seized 
as joint tenant of certain lands with other Natives, and that he had 
agreed to convey all his interest in such lands. In the case of 
Rooke V. Lord Kensington (25 L. J. Chan. 795) it was held that a 
manor did not pass under the words " all other the lands, tene- 
ments, and hereditaments in the County of Middlesex,'' and that 
the intent of such words was simply to sweep in other property 
(jusdem generis with the property conveyed, and not to include 
manorial rights of property of a totally different character. The 
one-eighth of one-ninth accruing to Te Waaka by the death of 
Karauria was strictly ejusdem generis with the undivided ninth 
expressly mentioned, and would pass nnder the general words. 
The case of Hunt v. Remnant (9 Ex. 635) is clearly distinguish- 
able. There the question was whether a right of entry, accrued by 
forfeiture of a sub-lease, passed by general words in an assignment 
of the original lease. 

Such a right of entry, if assignable at all, was only made so by 
8 and 9 Vict. c. 106, and the assignment in question was made 
expressly subject to the sub-lease. It was held that the right of 
entry did not pass. The assignment on the face of it treated the 
sub-lease as subsisting. The instrument thus negatived by im- 
plication the existence of any right of entry, and contained no 
express words to rebut the implication and pass the right. 

The interest parted with by Te Waaka under the above deed 
became again vested in him, and was subsequently, on the 2l8t 
June, 1870, conveyed by him to the defendant Sutton. As an 
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absolute conveyance of this interest had been made by Te Waaka ^^^ 
to Parker before the passing of '' The Native Lands Act, 1869/' the EABimAirA 
subsequent dealings with it would be unaffected by that Act, and g^j^^ ^^j^ 
Sutton would be entitled absolutely to the one-eighth share of Te Othebs. 
Waaka acquired by him under grant, and the accrual of Karauria's 
share. 

On the 19th July, 1869, Paora Torotoro, another of the 
grantees, mortgaged to Robert Cashmore all his share in the land 
included in the grant. By deeds dated the 26th July and 80th 
August, 1869, respectively, Urupene Puhara and Erueti Ngamu, 
two other grantees, mortgaged their shares to the defendant 
Sutton. 

On the 1st. September, 1869, Tareha, a grantee, agreed to sell 
his interest to Sir Donald McLean for £300, receiving £60 as a 
deposit. The quantum of interest intended to be affected by this 
agreement is shown by the terms of the deed afterwards executed 
in pursuance of it, to be Tareha's original ninth only. 

On the 8rd September, 1869, "The Native Lands Act, 1869,'^ 
came into operation. At the time, therefore, of the coming into 
operation of that Act, the interests of the grantees and persons 
claiming under them were as follows : — Assigns of Te Waaka, one- 
eighth absolutely. Sir D. McLean, equitable interest in one- 
ninth. Tareha, legal estate in one-ninth; legal and equitable 
estate in one-eighth of one-ninth. Cashmore, legal estate in one- 
eighth as mortgagee of Paora Torotoro. Sutton, legal estate in 
two-eighths, as mortgagee of Urupene Puhara and Erueti Ngamu. 
Paora Torotoro, Urupene Puhara, Erueti Ngamu, each, equity of 
redemption of one-eighth share. Ahere te Koare, Nikera Whitin- 
gara, and plaintiff, each absolute one-eighth share. 

The 12th section of" The Native Lands Act, 1869,'' enacts that, 
in any grant theretofore made under the Native Lands Acts, the 
grantees shall be deemed to have been tenants in common and not 
joint tenants. The 13th section makes it quite clear that this sec- 
tion was intended to have a retrospective operation in cases where a 
grantee had died between the date of the grant and the passing of 
the Act. The proviso in the 12th section prevents the retrospec- 
tive operation only as to such part of the land included in the 
grant as had been alienated by absolute conveyance in fee. By 
the 14th section, the estate of the grantees is not to be deemed to 
be equal or of equal value^ unless stated in the grant ; but this 
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1876 provision is not to apply to *' shares, estates, or interests already 
KAiuiTiAiTi. purchased from any such grantees, which for the purposes of such 
o *'• • transactions shall be deemed to have been equal/' The intention 

BUTTOW AND ^ ^ /^ 

Othebs. of these clauses is quite clear, and the intention has been expressed 
by not unapt words. The manifest object of the Legislature was 
to repair a mistake that had been made, in granting land to 
Natives as joint tenants, and giving each grantee an equal interest, 
to amend the grants, and to make such amendment relate back 
to the time of the issue of the grants, so far as could be done 
without affecting the rights of persons claiming by purchase from 
the grantees. 

The Act of 1869, therefore, leaves undisturbed the interests of 
the assigns of Te Waaka and of Sir D. McLean. So far as the 
mortgages to Cashmore and Sutton are concerned, the shares of 
the mortgagors for the purposes of the transaction are by the Act 
deemed to have been equal; but it is only when the interest 
of the grantee has been absolutely alienated in a fee-simple that he 
is considered as having held in joint tenancy under the grant. 
The mortgagors and Karauria are therefore made tenants in 
common ; and the effect of the retrospective operation of the Act 
is to divest them and their mortgagees of the share vested in them 
by accrual on the death of Karauria. The three-eighth shares 
held by Cashmore and Sutton as mortgagees are therefore 
reduced to three-ninth shares only. , 

A further effect of the Act is to vest in the representatives of 
Karauria his share, whatever it was, as tenant in common under 
the grant, less one-eighth of one-ninth of the whole land vested in 
the assigns of Te Waka by accrual. The grantees other than Te 
Waaka would, with the representatives of Karauria, then be tenants 
in common in undefined shares of the land undisposed of, that is, 
of the whole, less one-eighth vested in the assigns of Te Waaka, and 
one-ninth vested in Sir D. McLean. Whether Tareha or not 
remained interested, would depend on whether his share was 
greater or. not less than the one-ninth he sold to Sir D. McLean. 
The shares of Paora Torotoro, Urupene Puhara, and Erueti 
Ngamu would be equal only so far as necessary for the purposes 
of the mortgages. 

The 15th section of the Act of 1869 enacts that it shall not be 
lawful for less than a majority in value of the grantees and their 
successors to make any contract, lease,^ mortgage^ or conveyance 
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of their estate or interest in the land granted^ or any part of it. ^^^ 

Cundeli v. Dawson (4 C. B. 376) decides that a contract entered Kabaixiava 

into in contravention of a statutory provision will not support an gupj^^ j^^^ 

action. In Philpott v. St, George's Hospital (6 H. L. 849), the Othibs. 

Lord Chancellor says that prohibitory statutes prevent you from 

doing something which formerly it was lawful for you to do; and 

whenever you find anything done that is substantially that which 

is prohibited, it is open to the Court to say that it is void, 

not because it comes within the spirit of the statute or tends 

to effect the object which the statute meant to prohibit, but 

because, by reason of the true construction of the statute, it is the 

things or one of the things actually prohibited. There is nothing 

in the Act of 1869 from which any absurdity would result in 

treating these transactions as absolutely void, or from which 

it can be gathered that it was the intention of the Legislature to 

treat them as voidable only under particular circumstances. The 

intention of the Legislature, as disclosed by the Act, was apparently 

to prohibit these transactions on the ground of public policy. 

The case admits that none of the conveyances and mortgages 

made by the grantees since the Act of 1869 were made by a 

majority in value of the grantees. All these, therefore, would be 

invalidated except the conveyance from Tareha to McLean — 

Tareha, at the time of the passing of the Act, being a mere trustee 

of the one-ninth contracted to be sold. The transfers of mortgage 

from Cashmore to Kinross and from Kinross to Sutton, though 

made since the passing of the Act, as they are not made by 

grantees, are not affected by its operation. 

The answers to the questions proposed would therefore be, — 
1. The interest of Karauria on his decease passed by the 
operation of law to the surviving grantee in the grant named ; but 
by the operation of " The Native Lands Act, 1869,^' the interests 
so vested in the surviving grantees were divested except as to one* 
eighth of one-ninth of the whole land included in the grant, 
which remained vested in the assigns of Te Waaka Kawatini. This 
one-eighth of one-ninth was not subject to any equity on behalf 
of the children of Karauria. The remainder of the estate of 
Karauria is now vested in the defendants, Samuel Locke and 
Tareha Moananui, as trustees for the children of Karauria, men- 
tioned in the tenth paragraph of the case. 

2t Sir Donald McLean took an estate in fee-simple in one- 
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^^^ ninth of the whole of the land included in the grant, by virtue of 
XjjuiTZAirA the agreement of the Ist September, 1869, made with Tareha 
Sunovin) Moananui, and the conveyance of the 25th May, 1872, made 
in pursuance of this agreement. The defendant Sutton took an 
estate in free-simple in one-eighth of the land under the convey- 
of the 21st June, 1870, from Te Waaka Kawatini to him. Under 
the mortgage of the 19th July, 1869, from Paora Torotoro to 
Robert Cashmore, and the subsequent deeds of assignment from 
Cashmore and Kinross, and by operation of " The Native Lands 
Act, 1869,'^ Sutton took the legal estate in one-ninth, by way 
of mortgage, to secure the sun^s mentioned in this deed. 

Under each of the deeds of mortgage, of the 26th July and the 
80th August, 1869, made respectively between Urupene Puhara 
and Erueti Ngamu and Frederick Sutton, and by operation of ''The 
Native Lands Act, 1869,^' Sutton took the legal estate in one- 
ninth, by way of mortgage, to secure the sums mentioned in those 
deeds respectively. 

Under the other deeds of mortgage and conveyance mentioned 
in the case, the defendant Sutton took no estate or interest. These 
deeds were executed after the passing of '' The Native Lands Act, 
1869,'^ and are therefore void. 
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' Beetifying Deed — Agreement — Nomuii — Setting aside — Seg. Qen, 1856, rule 168. 

In order to obtain a rectification of a deed on the ground of a mistake at Tarianoe 
with the agreement or intention of the parties, it is necessary to gire dear and inoon* 
testable evidence of the agreement or intention. 

Where it was sought to rectify a lease by introducing an exception of certain 
roads, and the plaintiff was nonsuited at the trial, it was held that the Supreme 
Court was right in refusing to set aside the nonsuit and grant a new trial, as it 
appeared that, although there might hare been some cTidence to go to the jury on 
the question of the agreement to make the exception, yet the eridenoe did not so 
dearly establish it that an English Court of Equity would hare acted upon it. 

Although under rule 158 of the Beg. G-en. 1856, a plaintiff who is nonsuited 
has a right to go to trial again on the s^me issues upon payment of costs, he is not 
thereby preduded from appealing against a judgment discharging a rule fi>r settiog 
aside the nonsuit, and for a new trial. 

This was an appeal against a judgment of the Sapreme Ck>nrt^ 
Northern District, discharging with costs a rule nisi for setting 
a nonsuit and for a new trial, 
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The declaration stated,— ^^^^ 

1. That shortly before the month of September, 1871, it was WnuAiaoir 
agreed by and between the plaintiff, by his duly authorized attorney p^j^toj. 
William Oardner, and the defendant, that the plaintiff should grant 

and the defendant should accept a lease of that piece of land, being 
part of a piece of land containing by admeasurement 1,199 acres, 
and being part of the subdivision of allotment number three of the 
Parish of Kapanga, Queen^s County, Province of Auckland, and 
which piece of land agreed to be leased is delineated on the plan 
drawn in the margin hereof, and therein edged red; and it 
was also then further agreed that the land indicated as roads on 
the said plan should be excepted from the said lease, and that the 
said lease should be prepared on behalf of both plaintiff and defen- 
dant by Messieurs Jackson and Russell, of Auckland, solicitors, 
and should contain terms and conditions then agreed to by the 
plaintiff and defendant. 

(The plan on the margin of the declaration had certain parallel 
lines on it, partly bordering and partly crossing the piece of land 
delineated, and the words and figures on the margin, "74, 1, 12., 
less roads 1 . 8. 0.'') 

2. That on or about the 8th day of November, 1871, a lease 
was prepared by Messieurs Jackson and Russell, and was duly 
executed by the plaintiff by his said attorney William Oardner, 
and by the defendant, and the said lease was and is in the words 
and figures following : — 

"This deed, made the eighth day of November, 1871, 
between James Williamson, of the City and Province 
of Auckland, in the Colony of New Zealand, but now 
on a visit to Europe, Esquire, of the one part, and 
Richard Jennings Stephenson Pearce, of Onehunga, in 
thesame Province, Settler, of the other part, witnesseth, 
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that in consideration of the rent hereinafter reserved, and of the 
covenants, conditions, and agreements herein contained and 
herein implied, and on the part of the said Richard Jennings 
Stevenson Pearce, his executors, administrators, and assigns, to 
be paid, observed, and performed, he the said James Williamson 
doth hereby demise, and lease unto the said Richard Jennings 
Stevenson Pearce, his executors, administrators, and assigns. 
All that piece or parcel of land particularly described in the 
Schedule hereto, and delineated by the plan drawn hereon. 
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"^^ With all the rights and appurtenances thereunto belonging. To 
WauAMMOfM hold, &c/' 
Vmabcm. '^^^ Schedule referred to was — 

''All that piece or parcel of land in the Province of Auckland^ 
in the Colony of New Zealand, containing by admeasurement 74 
acres 1 rood and 12 perches, more or less, and being part of 1199 
acres of land, of the subdivision of allotment No. 3 of the Parish 
of Kapanga, Queen's County/' 

[The plan in the Schedule corresponded with the plan before 
shown on the margin of the declaration.] 

[Then followed a declaration under " The Power of Attorney 
Act, 1854.'' The declaration continued, — "] 

8. That at the time of the execution of the said lease by 
William Gardner as such attorney as aforesaid, the said William 
Gardner believed that the said lease, with the plan thereon, con- 
tained apt and sufficient words and figures to except the said land 
indicated as roads from the demise thereby made; and the plaintiff 
believes that, at the time of the execution of the said lease by the 
defendant, the defendant believed that the said lease, with the plan 
thereon, contained apt and sufficient words to except the said land 
indicated as roads as aforesaid, in accordance with the agreement 
for the said lease before mentioned; whereas in fact the said 
roads were not excepted from the said lease, and the said lease, by 
mistake, does not correctly and sufficiently express the actual 
agreement made between the said parties or their true intention 
with regard to the said roads. 

4. That from the making of the said lease until about the 
month of September, 1874, the land indicated on the said plan as 
roads was used as roads by the plaintiff and defendant, and by the 
public generally ; and during the said period the defendant did not 
exercise or claim the right to exercise any right to stop or control 
the use of the said roads. 

5. That about the month of September, 1874, for the first 
time since the making of the said lease, the defendant claimed the 
whole of the land described in the said lease as having been 
demised to him as aforesaid, and the defendant has since continued 
to claim^ and now claims by virtue of his said lease, to be entitled 
to the exclusive possession of the whole of the land edged red in 
the said lease, including the land indicated as roads as aforesaid, 
and to stop and control the use of the said roads. 
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6. That on or about the 26th day of October, 1874, one ^^^ 
Charles Gibbs, then being in occupation of certain land adjoining Weluahbov 
the land intended to be demised to the defendant as aforesaid, and p ^* 
having occasion to use a part of the said land indicated as roads as 
aforesaid as a road or way, did, for the purpose of using the same 

as a road or way, and with the authority of the above-named 
plaintiff, enter upon a part of the said land indicated as roads as 
aforesaid, and, without doing any unnecessary damage, did remove 
a fence erected thereon by the defendant which was obstructing 
the said roads and preventing the use thereof; and the defendant, 
insisting on his rights under and by virtue of the said deed of 
lease, although well aware of the said mistake on the making of 
the said deed, did, on the 4th day of November, 1874, cause 
an action to be commenced in the Supreme Court of New Zealand, 
Northern District, Province of Auckland, in which the above- 
named defendant is plaintiff and the said Charles Oibbs is 
defendant, and in which the above-named defendant claims 
to recover from the said Charles Gibbs the sum of i6500 
damages for the above-mentioned entry of the said Charles Gibbs 
on the said tand on the said 26th day of October last, and 
the said Charles Gibbs has called on the above-named plaintiff to 
indemnify him against the said action. 

7. That, on the plaintiff discovering the said mistake in the 
said deed of lease, he requested the defendant to consent 
to rectify the said mistake, and the plaintiff offered to 
prepare, at his own cost, all necessary deeds for rectifying 
the said mistake, and to pay any costs or charges the defendant 
might be put to in connection with any such deeds; but the 
defendant, with full knowledge of the said mistake, refused to 
eonsent to rectify the said mistake, and claims to be entitled 
by yirtue of the said deed of lease to the exclusive possession 
of the said land indicated as roads as aforesaid, and to enforce 
his lights thereto by action at law or otherwise as he may think 
proper. 

Wherefore the plaintiff claims, — 

(1.) That this honorable Court may declare that the said 
deed of lease of the 8th day of November, 1871, ought 
to be rectified by suflSciently excepting from the demise 
thereby made the land ' indicated as roads on the plan 
thereon, and that all such orders and decrees may be 
VOL. ni.— Pabt 1. 19 
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^^^ made as this honorable Court may deem proper 

WzLUAxsoir for eflPecting such rectification. 

(2.) That the defendant^ pending this action^ should be 
restrained by injunction from proceeding in the said 
action commenced by him against the said Charles 
Gibbs on the 4th day of November, 1874. 

(3.) That the defendant may be ordered to pay the costs of 
this action. 

(4.) And that the plaintiff may have such further or other 
relief in the premises as to this honorable Court may 
seem meet. 

Pleas. 

1. That the defendant denies that part of the first paragraph of 
the plaintiff's declaration which alleges that it was further agreed 
that the land indicated as roads on the plan drawn in the mai^n 
of the said declaration should be excepted from the lease therein 
mentioned. 

2. The defendant, as to the second paragraph of the plaintiff's 
declaration^ says that he admits all the material allegations therein 
contained. 

8. And as to the third paragraph of the said declaration, the 
defendant says, that he doth not know whether William Gardner 
therein mentioned believed that the lease therein mentioned, with 
the plan thereon, contained apt and sufficient words and figures to 
except the said land indicated as roads from the demise thereby 
made ; and the defendant denies that, at the time of the execution 
of the said lease by the defendant, the defendant believed that the 
said lease^ with the plan thereon, contained apt and sufficient words 
to except the said land indicated as roads as aforesaid, in accord- 
ance with the agreement for the said lease before mentioned; 
and the defendant denies that the said lease by mistake does not 
correctly and sufficiently express the actual agreement made 
between the said parties, or their true intention with regard to the 
said roads. 

4. The defendant, as to the fourth paragraph of the plaintiff's 
declaration^ says that he denies all the material all^ations therein 
contained. 

5. And as to the fifth paragraph of the plaintiff's declaration^ 
the defendant says that he has always since the making of the said 
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lease claimed the whole of the land described in the said lease as ^^^ 
haying been demised to him as aforesaid ; and the defendant has Wilxjahsok 
always since the making of the said lease continued to claim^ and pi^d 
now claims by virtue of his said lease^ to be entitled to the exclu- 
sive possession of the whole of the land edged red in the said 
lease^ including the land indicated as roads as aforesaid^ and to 
stop and control the use of the said roads. 

6. The defendant^ as to the sixth paragraph of the plaintiff's 
declaration^ says that he admits all the material allegations therein 
contained^ save so far as the said paragraph states that the defen- 
dant was well aware of the said alleged mistake on the making of 
the said deed. 

7. The defendant, as to the seventh paragraph of the plaintiff's 
declaration^ says that the plaintiff did request the defendant to 
have the said deed of lease altered^ but the defendantj knowing of 
no mistake in the said deed of lease^ refused to consent to any 
such alteration; and the defendant does claim to be entitled^ 
by virtue of the said deed of lease, to the exclusive possession 
of the said land indicated as roads as aforesaid, and to enforce 
his rights thereto by action at law or otherwise, as he may think 
proper. 

Upon the foregoing pleadings the following issues were settled 
on the 2nd day of April, 1875 : — 

Issues fob the Jury. 

1. At the time of the making of the agreement for the lease in 
the first paragraph of the plaintiff's declaration mentioned, was it 
also agreed that the land indicated as roads on the plan drawn in 
the margin of the said paragraph should be excepted from the said 
lease? 

2. At the time of the execution of the lease in the declaration 
set out, did William Gardner, the attorney of the plaintiff, believe 
that the said lease, with the plan thereon, contained apt and suffi- 
cient words and figures to except the land indicated as roads from 
the demise thereby made ? 

3. At the time of the execution of the lease in the declaration 
set out, did the defendant believe that the said lease, with the plan 
thereon, contained apt and sufficient words and figures to except 
the land indicated as roads from the demise thereby made ? 

4* Pid th^ said lease by mistake incorrectly and insufficientljr 
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^^^ express the actual agreement made between the parties thereto and 
WnxiAXsov their true intention with regard to the said roads ? 

Psi^ci. ^' -'^^^ ^^^ making of the said lease until about the month of 

September^ 1874^ was the land indicated on the said plan as roads 
used as roads by the plaintiff and defendant^ and by the public 
generally ? 

6. From the making of the said lease until abont the month of 
September^ 1874^ did the defendant exercise or claim to exercise 
any right to stop or control the use of the said roads ? 

The cause was tried at the Supreme Courts at Auckland^ on 
the 2l8t day of Aprils 1875^ before Gillies 3., and evidence to the 
following effect was given : — 

William Gardner, who was acting-attorney for the plaintiff 
during his absence in England^ said he had negotiated with Pearoe, 
the defendant^ about renting land between land already rented to 
Oibbs and Robinson ; that there was a dispute about the rent, 
and that it was afterwards agreed that the rent was to be jS35 per 
annum for the piece of land^ less roads. This evidence being 
objected to^ the witness was asked whether anything was said 
about roads. He answered, ^' I can't recollect anything that was 
said. I believe there was a plan of the land before us, but I won't 
swear positively that we referred to it. It was Williamson's 
plan in my possession. I won't swear positively that I produced 
it, or that we referred to it. It was on the table before us while 
we were talking about the land. When we agreed about the rent, 
we agreed that Browning should survey the land. Pearce sug- 
gested Jackson and Russell to draw up a lease. I had no 
objection. After it was drawn up I executed the lease for 
Williamson. I saw Browning and instructed him. I don't know 
if Pearce was present. I saw Browning at Vickery's office. I 
don't recollect if Pearce was present at first. I subsequently saw 
Browning at the same place. Pearce was present. A time was 
appointed to do the survey. I don't recollect what was said— I 
mean the exact words. I saw Browning to arrange to survey tbe 
land I had agreed to let to Pearce. Nothing else took place. 
Browning knew the land, and had made previous surveys for 
Robinson and Oibbs. I believe Browning made the plan from 
which the lease was drawn. I gave no instructions to Jackson 
and Russell. Mr. Pearce gave them instructions. 1 did not 
attend to give instructions, I had not previously executed leases 
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to Robinson and Gibbs. I attended at Jackson and Russell's to ^^ 
execute the lease. At Pearce's request I attended to execute. Willxakbov 
The lease was read by Mr. Laishley. I don't recollect seeing pn^i^B. 
Browning's plan. I paid Browning, I believe. I can't swear that 
I saw the plan on the lease when I executed it. I did not 
examine the description of the piece of land. The first time I 
lieard the conditions of lease was when read to me. I don't 
remember making any objections to the lease. 



I believe that the plan with Browning's surveys on it was the 
plan by which we made our agreement. [Plan produced and put 
iu.] This is it. I believe that is the plan produced at my house, 
but I will not swear positively. I cannot recollect what passed 
concerning the roads. I do not recollect that anything was said 
as to roads, but I let it, of course, subject to the existing rights to 
Gibbs and Robinson. I don't know if anything was said as to the 
rights of Gibbs and Robinson. When Pearce came to my house 
I don't recollect what he said. He made me aware of his object. 
He came to arrange terms to lease that piece of land. I knew 
what land by his description. What that was I don't remember. 
Mr. Pearce was to give the instructions to Jackson and Russell. 
I did not. [Lease handed to him.] That is the lease I signed. 
I don't remember noticing the plan. I believed the lease excepted 
roads. I don't know anything about the words. At the time I 
signed it I believed the roads were excepted. No solicitor perused 
it for me. I left it to Jackson and Russell. 

Cross-examined. — ^We were to have one lease for both parties, 
and Jackson and Russell were to act for both parties. By roads, I 
mean roads leading to Robinson and Gibbs' property, in accord- 
ance with this plan No. 2 (put in by plaintiff), the roads granted 
to Gibbs and Robinson. I can give no evidence of what they were. 
I believed, when I heard the lease read, that the roads were ex- 
cepted. In accordance with the understanding between Pearce 
and me, my intention was that they should be excepted. . . . 

By the Jury. — I had not signed Gibbs and Robinson's leases. 

Charles Qibbs gave the following evidence: — I know the 
plaintiff and defendant, and the piece of land occupied by the 
defendant. I occupied a piece of land adjoining, under a lease 
from Williamson. I took the lease in February^ 1871, and took 
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1875 possession. My land is in the rear of Pearce^s land from the 
WxiLuicBoir Kapanga Road. I originally held the lease suhject to purchasing 
Pb^oi *^® freehold. I remember Pearce coming to live on his land. The 
only available road to my property would be through Pearce's land. 
The plan on the lease shows the road I refer to. That has been 
used as a road by me since February^ 1871^ till now. I was inter- 
rupted in the use of it first in the latter portion of August^ 1874. 
I removed the fence. My tenant at that time was a Mr. White. 
Pearce spoke to me about it. We had a quarrel over it. That 
was the first time an obstruction had been placed across the road. 
He never before objected to me using the road. I did not live 
on the land before White. All throughout I went to my land. I 
cannot say I heard definitely^ but I heard rumours six months 
before I lived there in September^ 1874^ of defendant objecting. 
Before Pearce resided there^ there was a track across Pearce's land 
we used to go across. (Marks it on plan.) I was in the habit of 
seeing Pearce. I don't remember I had any conversation with 
Pearce as to the right of road. There was a beaten path before 
Pearce ploughed up and fenced it^ which we used. The other road 
on the plan was not marked out by traffic before Pearce came. In 
its natural state^ it could not have been used. It required a bridge 
over the swamp outside Pearce's land in the same road on the 
reserve. I could not say when Pearce broke up the land. I was 
very seldom out at my land. I should think it was in the early 
part of 1873. So far as my knowledge goes^ Pearce omitted to 
plough up the new road. I assisted in making the new road. 
White^ ElmsliCj Pearce^ and his son^ all assisted on Good Friday, 
1873. We were then forming the bridge outside Pearce's land. 
After the bridge was made> I continued to use the road^ and have 
seen others do so. This with Pearce's knowledge. I know Bose. 
In Marchj 1873, 1 met him on my land. He was then negotiating 
for purchase^ and asked for some alteration. Pearce was there^ and 
Elmslie. I am not certain that White was there. A conversation 
took place on the road inside my boundary. Pearce joined us 
there. Pearce said he did not want the road there^ but as it 
was there^ it must be so. He said it to all there. He wanted to 
have the road removed to the opposite side of his boundary^ to 
which I objected. I recollect no conversation between Rose and 
him. Pearce said he objected to the junction being where it was, 
^d he would expect compensation from Mr. Williamson^ as that 
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would take more than 1 acre 8 roods reserved for roads. The pro- ^^^^ 
posed alteration would raake no difference to him^ so far as I could Willumbov 
see. Rose said the amount of land that would be taken would be p^j^ioi. 
so trifling, that it would not be worth troubling Mr. Williamson. 
Pearce agreed to the alteration. He did not persist in his objec- 
tions. The road was altered, and used in its altered direction. No 
alteration was made within Pearce's boundary, but in mine. (Plan 
put in, No. 3, with marks and alterations thereon.) Mr. Pearce 
produced a pen and ink sketch that he stated was a true copy 
drawn by his son from the original plan of the roads in his posses- 
sion at his house. In October, 1874, I again foimd the road with 
a fence across. It was removed by my wife's orders. I did not 
see Pearce till he served me with a writ. I had no conversation 
after that. 

Cro89'examined, — In January, 1873, the fence ran along 
Pearce's boundary with slip panel down at place where the road 
was marked. I donH know that all inside the fence was sown 
with oats. The road was not sown with oats. I am not confident 
of that. I know the swamp on the left hand of the road. To the 
best of my recollection the road was not sown with oats. On the 
26th December I left Coromandel for Nelson, and returned 
January 25th. Prior to my leaving, Pearce called and said he had 
ploughed his land. I said, '^ I hope you have left the road." He 
said " I have.*' I did not see whether it was left open or not. 
My lease was granted in February, 1871. When I was conversing 
with Rose, Pearce was working in his paddock. I have had con- 
versations since. The road on the side line, between me and 
Pearce has been fenced across by me. Inside my land the road is 
fenced on both sides. I fenced along the red line for Pearce^s 
benefit. 

Re-examined, — I fenced along the boundary of Pearce's land. 
The other side of the road was fenced by my tenants from the 
junction to where it goes into Pearce's land. I fenced along 
" 1,000." The road I fenced across was scarcely used at all. 
Tlie road at the angle has never been fenced across. I left open 
the full width of the road. There is a post in the centre of the 
road. How long I don't know. 

By the Jury, — The road through Pearce's land has never been 
fenced. 

William Elmslie said, — I am a farmer and market gardener. 
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^^^ residing at Coromandel. I know the defendant and the land. I 
WiLUAXBOK purchased a portion of Gibbs^ land nearest the Tiki Road. I 
p ?• know the old track across Pearce's land. In June or July, 1872, 

I conversed with Pearce. He said when he got time he would 
shut up the road we came — ^' and that's your road^^' pointing in the 
direction of the one in dispute. Pearce was there before I came 
to Coromandel. That is the first time I distinctly recollect 
talking about the road. I had a conversation as to petition- 
ing Mr< Williamson afterwards. He asked me to ask Williamson 
to take the now disputed road out another way, by the back of my 
land. I remember going along the old track with a sledge. 
Pearce told me this was not the road I should go ; to go and make 
my own road (pointing to the road now in dispute) and not oome 
through his ground. After a time he assisted us to make the road. 
The new road was made from Kapanga, outside Pearce's boundary. 
In March, 1873, I was present with Rose, White^ Nalder, Gibbs, 
and Pearce. Pearce produced what he said was a copy plan of 
the road, and showed us where the road should be. The plan 
showed the road a little further through White's garden than it is 
now. There was a little discussion between him and Rose as to 
the road. It was to be left over till Rose went home and saw the 
lease ; and if Pearce was right, he was to get compensation for the 
little bit of land he would lose. I had a conversation with Pearce 
when making the bridge. He showed us what he said was a true 
plan of the ground, with the roads on it. He said he didn't want 
the road to be there ; " but there it is, and I can't help myself." 
Pearce told me he had no road where the disputed road now is, 
That was the first time he told me — when I don't know. I saw 
Pearce put a ditch and fence across the road — when I don't 
know. He said he had been to Auckland, to Jackson and Russell. 
Had gone over the lease and found no road there. In July, 1872, 
I went to live there. The road has been used since made^ except 
when shut. Until I got orders from Pearce to make a new one, I 
used the old. 

Cross-examined, — For some time before he showed me the 
paper, I heard it rumoured that Pearce disputed the road. There 
were slip panels at the junction of the two lands, at the angle 
where the road goes into Pearce's before the road was made. 
There was a bank and ditch except for one panel. 

Robert Rose. — I act as agent for plaintifi. In 1871 I was 
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attorney with Gardner. I know the land at Coromandel. I W5 

know Fearce and Gibbs. I remember^ in April 1873^ being, at wiLLiAKsoflT 

Coromandel. I saw Gibbs and Pearce on Pearce's land^ and on p-^- 

Qibbs' land on the road. I went out with Gibbs. Nalder and I 

had gone to settle how the road was to cross Gibbs^ land. Pearce 

came up with a copy plan of the land. Gibbs wanted the road 

across his land in part way. Pearce stated that Gibbs wanted the 

road laid off, not in accordance with his plan. It would make the 

road slightly longer through Pearce's land. He objected, as there 

had only been 1 acre 3 roods reserved for roads, and wished to 

know what compensation he would receive for his extra land. I 

said it was not worth talking as to rent, and if purchased he 

would only have to pay for the amount conveyed. He said he 

would agree to it on those terms. In the conversation, reference 

was made to the lease as reserving 1 acre 3 roods. The lease was 

mentioned. The road was altered according to the proposal. - 1 

had seen the lease in the Bank of New Zealand, and perused it for 

the purpose of making a copy. About a year previous to this 

interview I had seen the lease. 

W. A. White. — I know Pearce and his land. I have no 
interest in the road. I remember Pearce ploughing up his land. 
He told me when he ploughed that up we would have to go by the 
proper road shown on the plan drawn by Mr. Browning. That 
is the road now in dispute. I remember the alteration in the road 
and the interview, when Rose and I were present. I was then 
Gibbs' tenant. I assisted in making the bridge. I did something 
towards the road through Pearce's land. Cut a small sidling. 
Pearce's son came to see me. He told me he was going to plough 
as fieur as where he thought the road would come. People have 
told me they were ordered off to the right road, and he showed 
them the right road. The old track was ploughed in 1873. 

Cross-examined, — I did not ask Pearce to level down the bank 
or ditch. I told Pearce I was going to make the cutting. 

By the Jury. — ^At this time the road and aU was ploughed. 
Afterwards it was ploughed to where the road came. Oats were 
sown on the road in 1872. The second survey in 1873 was 
between the first and second ploughing. 

James M. Clark. — I have been Bailiff of the Resident Magis- 
trate's Court at Coromandel for four years. I know Pearce's 

land. I know the disputed road, and have often crossed the 
VOL. III.— Pabt 1. 20 
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^^^ land. I used to go on the other track. I have seen Pearce, who 
WiLUAKsov took me and showed me the disputed road as the proper road. I 
p^- have often been along that since. 

James Cornell. — ^I am a solicitor. I know the defendant and 
his land. There was a dispute as to a road. I do not know when 
it began. The defendant met me and wished me to go to Gibbs 
and induce him to get Williamson to alter the road leading from 
Tiki to Gibbs' farm through his (Pearce's) land. We went 
together to Gibbs. Pearce had a piece of paper with a plan on it^ 
and suggested to alter the road to go outside his boundary. Gibbs 
would not consent. 

The defendant^ R, J. iS. Pearce^ was called by the plaintiff^ 
and stated as follows : — 

I have examined the lease. I did not give a plan to Jackson 
and Russell for the purpose of the lease. Mr. Gardner gave it. 
I * saw him in Jackson and RusselFs office. Mr. Browning 
prepared the plan. I saw Browning survey the land before 
the lease was executed. I obtained no plan from Browning. 
After the negotiation was completed^ I saw the plan. I got a 
copy of Browning's plan after the lease was executed. That 
was what I produced to Rose^ &c.^ in 1873. I saw Browning's 
plan at the time I executed the lease. This is the plan (produced, 
put in No. 4). I saw it afterwards^ and obtained a copy. I 
obtained it by consent of Gardner from Yickers' office. I 
examined the lease at Coromandel. There was a marginal plan 
on the lease^ but no roads marked and no reference to roads. 
The plan stated 74a. Ir. 12p. Browning's plan shows roads. 
My belief at the time I signed was that I received 74a. Ir. 12p.| 
without roads at all. I swear this without hesitation. I most 
distinctly understood I was taking a piece of land without roads. 
I had no road to my land except an easement over a reserve. 
I got a copy plan of Browning to show the boundary. I read the 
the lease myself. ' The lease was not agreed to be according to the 
plan. I objected to take the land with roads in. When I agreed 
with Gardner^ not a word was said about roads. 

By the Jury, — I ploughed up to the road only because Oibbs 
being a prior occupier^ I thought he had a right to road ; and so 
also when Rose spoke to me. Up to that time I believed there 
was no excet)tion of roads in the lease at all. I first saw '' Less 
roads la. 3r." on the lease in 1874. I first saw this plan (No. 4) 
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three days after I arranged with Gardner. As soon as I saw the ^^ 
plan^ I said to Gardner^ '^ I wont take the land with these roads Wzsuaicsok 
through it/' I would not have signed the lease if I had seen the pb^^cj, 
roads on the plan. 

Re-examined. — \ never said to Rose that la. Sr.j^only was 
reserved for roads. 

By the Court. — Nothing was said about roads at the time of 
the agreement nor previous to the lease^ except the conversation 
in Jackson and Russell's office^ to which I swear positively I 
refused to take a lease with roads through it. 

Alfred Preece. — I reside at Coromaridel. I know Pearce 
and his land. I remember the old track. Pearce said^ ^^ This is 
not the road. That is the proper road [pointing], laid out by Mr. 
Williamson.'' He pointed out the road to me. Afterwards I saw 
him making a bridge across the swamp. The road had not been 
commenced then between February and September, 1878. 

Richard Laishley, — I am a solicitor. I am the attesting 
witness to that deed. I do not remember attesting it. I cannot 
remember whether the plan was on or not. I am not in the 
habit of signing without plans. I have no personal recollection of 
the execution of the deed. I know of no alteration since the 
signature of the parties to 1st December, 1871. I remember 
having something to do with drawing the lease. I know nothing 
of any alteration. [Shown Browning's plan.] I could not say if 
the plan on the lease was made from this. 

Cross-examined. — If I had received instructions to reserve 
roads, I should have excepted them specially in the schedule, if I 
had not neglected my duty. I have given the persons through 
whose lands they run a right of way over them. The edges of the 
roads would be boundaries. I remember Pearce and Gardner 
flitting about the office, either in course of instruction or execu- 
tion. I saw Gardner once in the office— Pearce often, as to this and 
other business. 

The defendant called no evidence. 

The learned Judge, having intimated that he considered there 
was no evidence to go to the jury in support of the first issue, Mr. 
MacCormick for the plaintiff elected to accept a nonsuit on 
the Judge reserving leave for the plaintiff to move to set aside the 
nonsuit j and for a new trial, on the ground of there being evidence 
to go to the jury in support of the first issue. 
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^^^ On the 2nd day of June, 1875, the plaintiff, in puTsnance 

WxuiAmov of the leave so reserved at the trial, applied for and obtained 
p^^ a rule to show cause. 

Afterwards, on the 16th day of June, 1875, the Court dis- 
charged the rule to show cause, with costs. 

The plaintiff appealed from the said last-mentioned decision 
and rule, pursuant to the provisions of " The Court of Appeal Act, 
1862.^' 

The question for the opinion of the Court of Appeal, as stated 
in the case, was, — 

Whether the rule of the 16th day of June, 1875, ought to 
have been discharged, or ought to have been made absolute upon 
the grounds therein stated. 

The Court of Appeal to make such Rule or Order upon this 
Appeal as it shall think fit, and to proceed thereon pursuant to the 
provisions of " The Court of Appeal Act, 1862.^' 

MacCormick appeared for the appellants ; and Trovers and M. 
Chapman for the respondents. 

TraverSy for the respondents, took the preliminary objection 
that the case did not contain matter proper for an appeal. By 
the 158th rule of the Reg. Gen. 1856, a plaintiff, after a nonsuit, 
may as of right proceed again to trial upon the same issues, and 
therefore the fact of his being nonsuited renders it unnecessaiy 
for him to get a rule for a n^ trial. 

[Prenderoast, C.J. — Rule 158 makes it a condition precedent 
to the plaintiff's going to trial again on the same issues after 
nonsuit, that all the costs of the former trial shall be first paid.] 

MacCormick. — But where, as. in this case, the Judge at the trial 
reserved leave to move to set aside the nonsuit, that rule will not 
apply. Where it is the opinion of the Judge, as a matter of law, 
that there is not evidence to go to the jury, and he at the same 
time grants leave to move to set aside the nonsuit, the plaintiff 
ought not to be prejudiced, if it turns out that he was entitled to 
have the evidence left to the jury. 

[Prbndergast, C.J. — The Court does not require further argu- 
ment on this point. We are of opinion that there is a substantial 
ground of appeal.] 

MacCormick and M. Chapman proceeded with the ai^ument on 
the appeal. 

The action is one for specific relief by rectifying the description 
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of the premises in the body of the lease according to the intention ^^^ 
of the parties^ and for an injunction. Wikxxaicsov 

The description of the land in the demise^ both in the body pjjSiot. 
and in the schedule^ is quite yagne^ and the plan itself contains no 
statement on the subject^ but it is admitted by the defendant^ 
and the first issue is based upon the admission^ that the plan in . 
the lease shows on the face of it that the land between the parallel 
lines is indicated as roads ; and that is the land in respect of which 
the plaintiff seeks to get the lease rectified by having it excluded 
from the demise. There was no evidence given at the trial on 
behalf of the plaintiff of any agreement in writings prior to the 
lease^ as to the exception of the roads ; but there was strong evi- 
dence of admissions of the defendant^ by word and action^ that it 
had been intended that the roads should be excepted. It is not 
necessary that there should have been any express agreement^ to 
enable the plaintiff to have the exception introduced^ if it is clear 
that it must have been in the contemplation of both parties to the 
agreement. The evidence of Gardner^ the plaintiff^s attorney^ 
who entered into the contract^ shows his belief that the roads 
were to be excepted^ and his reasons for believing it. In Story's 
Equity Jurisprudence, s. 157^ where the rule is laid down that relief 
by rectification of written instruments is granted only where there 
is a plain mistake clearly made out by satisfactory proofs it is added 
that this leaves the rule somewhat loose^ as every Court is left free 
to say what is a plain mistake^ and what are satisfactory proofs ; and 
further^ it is said^ ^' Judges will differ as to the result and weight of 
evidence.^' But in this case the probabilities are in favour of the 
plaintiff's view of the case^ and the defendant's conduct supports 
it ; and therefore the evidence should have been left to the jury. 

Travers and M, Chapman, for the respondents. 

Rule 158 affords an answer to this appeal. The plaintiff is 
not injured by the discharge of his rule nisi, as he may proceed to 
a new trial upon the same issues^ without the judgment of the 
Court in his favour. 

[Johnston J. — In England^ a judgment of nonsuit must be 
got rid of in order to enable the plaintiff to have a new trial on 
the same pleadings ; and if it be not^ the plaintiff must bring a 
fresh action. But here^ the rule says that^ on payment of costs^ 
the plaintiff may^ as a rights go to trial on the same issues — ^that is^ 
without getting rid of his nonsuit.] 
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^^^ The question becomes one of costs only ; and the plaintiff has 

WnuAXBov laid no foundation for asking the Court to give him a new trial 
Pb^gi "''^t^o^* payment of costs. 

The doctrine laid down by the English cases on this subject is^ 
that a plaintiff who chooses to be nonsuited in order to avoid an 
impending verdict for the defendant^ cannot have a new trial on 
the ground that there was evidence to go to the jury {Austin v. 
JJraiw, 2M. &G. 430). 

[MacCormick^ — But in this case the plaintiff did not elect to be 
nonsuited for fear of a verdict for the defendant.] 

Travers. — Here the plaintiff might have insisted on going to 
the jury ; but he elected to be nonsuited in order to avoid a hos- 
tile direction by the Judge. The nonsuit was not an improper 
one^ such as to entitle the plaintiff to a new trial otherwise than 
on payment of costs. 

[Prenderoast^ C.J. — If the Judge expressed an improper con- 
clusion as to the evidence^ does not that make the nonsuit 
improper ? The case cited proceeded upon the ground that there 
was acquiesence in the nonsuit.] 

It is submitted that there was nothing in the case which ought 
to induce the Court to make any modification of the rule as to 
payment of costs on setting aside a nonsuit. 

But the evidence given at the trial was not such as to entitle 
the plaintiff to have the nonsuit set aside. The action is founded 
upon the suggestion of a mutual or common mistake, made in 
carrying out the terms of a concluded agreement between the parties 
— a concluded arrangement for a specific exception to be made in the 
deed. It is not averred that there was any prior agreement in 
writing under the Statute of Frauds ; and the lease does not refer to 
any prior contract. An agreement for a lease is admitted on the 
pleadings, but it is an agreement for the lease as it stands, and not 
for a lease with the exceptions now sought to be introduced. Now, 
an agreement, to be relied on for the purpose of the rectification 
of a subsequent deed, must be one which can be enforced 
either within the Statute of Frauds or without it. And in such 
cases, as was said in Lord Imham v. Child (1 Br. C. C. 92), 
the mistake or accident must be proved as much to the satis- 
faction of the Court as if it were admitted. The Lord 
Chancellor added there : ^' The difficulty of this is so great that 
there is no instance of its prevailing against a party insisting that 



V. 

Fbaboi. 



COTJET OP APPEAL. 169 

there was no mistake/' Fowler v. Fowler (4 De G. & J. 250) is WS 
to the same effect. Wiujamoov 

[Pbenoeroast^ C.J. — The first question is whether there was 
not a'verbal agreement for the exception.] 

The 'declaration should have averred a contract in writing 
under the Statute of Frauds, and in this respect may be demur- 
able; and the evidence excludes the supposition that there was 
any such contract ; and there is no allegation of part performance. 

There must be incontestable proof of an agreement, in order 
to get such a rectification as is asked for. 

All that the plea admits is the execution of the lease with 
the plan on the margin, and it denies that the roads were 
to be excepted. It is submitted that there was nothing in the 
evidence to show that there was a common intention that the 
roads should be excepted. Can it be said that the evidence was 
such as a Court of Equity in England would have held suflBcient 
for the purpose of reforming the lease within the principles laid 
down in the authorities cited ? Surely not. And it would there- 
fore be wrong to set aside the nonsuit or grant a new trial. 

MacCormickj in reply. 

There was suflBcient evidence to go to the jury. The defendant 
admitted the execution of the deed, and that there was a plan 
on it, in which the roads were indicated. 

The plaintiff's attorney gave evidence firom which the jury 
might properly infer that the exception was agreed to. The fact 
of his not swearing to the particulars of the agreement ought not 
to prevent the jury from coming to a conclusion, on all the facts^ 
that the agreement was entered into. 

In the case of Gibling v. McMullen (L. R. 2 P. C. 889) j which 
is referred to as an'authority for the doctrine that a plaintiff may 
be nonsuited on evidence given by the defendant, Davis v. 
Hardy (6 B. C. 225) was relied upon ; and in that case Abbott, 
C.J,, held that it was not necessary to leave the question of 
reasonable and probable cause to the jury, where there was no 
question of fact disputed. But here the question of fact was 
disputed. 

The case of Lackerstein v. Lackerstein (30 L. J. Chanc. 5) was 
one in which the Court, in a suit for rectification of a settlement 
on the ground that the instructions were exceeded, gave relief on 
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1875 parol eyidence of the parties^ upon being satisfied that no written 
WiLLiAicBoir instructions were in existence. 
Pi^. Cifl-. adv. vuU. 

Pkenderoast^ C. J., delivered the judgment of the Court.* 

This was an action for the rectification of a lease by inserting 
in the deed an exception of certain roads which the plaintiff 
alleges it was agreed between his attorney and the defendant 
should be excepted. The plaintifi^^ in deference to the opinion of 
the Judge at the trials elected to be nonsuited, leave being 
reserved to him to move to set aside the nonsuit, and for a new 
trial. A rule nisi was granted pursuant to leave, and, on cause 
being shown in the Court below, the rule was discharged. Against 
this judgment the plaintiff appealed to this Court. 

The Court is unanimously of opinion that the appeal should be 
dismissed. 

Without going so far as to say that there was an entire 
absence of evidence tending to prove the proposition that 
according to the terms of the original agreement the roads were to 
be excepted, we are of opinion that if we assume the whole of the 
evidence given on behalf of the plaintiff to be true, without con- 
sidering the contradiction of it by the defendant's evidence, there 
would not be a suflBciently clear and satisfactory case established, 
within the principles laid down and the practice pursued in Courts 
of Equity in England, to entitle the plaintiff to the rectification 
which he seeks ; and for that reason we think that the nonsuit 
should not be disturbed, and the appeal should be dismissed with 
costs. 

Appeal dismissed, with costs. 



Dee. 2. PUBOELL, Appellant ; and JONES, Bsspondsni. 

FhiMt in Retident Magittrate*t Court by Auignee of Dehie — Set'Off aymui 

AjiHgnee — BeMetU MoffUtrates Act, 1867) «. 47. 

On a plaint in the Besident Magistrate's Court, by the assignee of debts, it is 
competent for the Magistrate, under section 47 of " The Beeident Magistrates Act, 
1867/' to allow a set-off of debts due from the assignor to the defendant to be pkaded 
as a Tslid defence. 

Quare, Whether such a defence could be pleaded under similar circumstances in 
the Supreme Court. 

* Prendergastj C.J., Johnson, J., Gillies, J., Williams, J. 
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This was a case reserved under the 83rd section of '^ The Court of 
Appeal Act^ 1862/' by Mr. Justice Johnston^ at a sitting of 
the Supreme Court holden at Hokitika^ in September, 1875, on 
an appeal from a decision of the Resident Magistrate of Arnold. 

The case was not argued by Coimsel. 

The facts of the case are sufficiently stated in the judgment of 
the Court,* which was delivered by Frendeboast, C.J. : — 

The question raised for our consideration is, whether on a 
plaint in a Resident Magistrate's Court by the assignee of debts 
against the defendant, a debtor of the assignor, a set-off of a debt 
due from the assignor to the defendant could be '^ legally pleaded 
as a valid defence to the action.'' By those words we understand 
the question raised in the case to be, whether such a defence* 
might be available in the Resident Magistrate's Court, and not 
whether such a defence could be set up in an action in any other 
tribunal. We are of opinion that, within the powers with which 
Resident Magistrates are invested by the 47th section of " The 
Resident Magistrates Act, 1867," it was competent for the Resi- 
dent Magistrate in this case to come to the conclusion, if the facts 
justified it in equity and good conscience, that the defendant 
should be allowed to set up as a defence a counter claim of debt 
due from the assignor to him, and which had accrued before notice 
of the assignment. We assume that the Resident Magistrate re- 
frised to allow evidence of the set-off to be given on the ground 
that he did not consider himself at liberty to receive it, and we 
are therefore of opinion that this appeal must be allowed. 

Appeal allowed. Case to be remitted to the Beeident 

Magietratefi Court. 



1875 



PUBGBLL 
V. 

Joins. 



MOBISON AKD Orans v. PEAB80N Ain> Othbss (Commiaaioners of the 

Waeie Lands Board of SouthUnd). 

SowMand Watte Lands Aci Amendment Act, 1878, e. 6 — Zand not sold on Deferred 
^a^mente-^Waste Zande^Smne under Lioenee^SouGiUmd Waete Lande Act, 
1666, t. 74— PoHMT of Sitperintmideni—Caneeni of ConneU—Ordinanee or iVo- 
clamation — Certainty qfLande eeleoted. 

Under the 5th section of "Hie Southland Waste Lands Act Amendment Act, 
1878," which empowers the Superintendent of Otago, with the adyioe and consent of 
the Frorincial Coimcil, to set aside lands for sale on deferred payments, to be dealt 
with according to the prorisions embodied in sections 47 to 64 indusire of " The 

* Fuendergast, G. J., Johnston, J., and Williams, J. 
VOL. III.— Pabt 1. 21 
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^flyg Otago Waste Lands Aisi» 1872," lands may be so set aside and dealt with vhidb 

ri~~~~~ bare been classified as agricultnnl lands under the 3rd section of the Act of 1873, 

Othkbs '^^^ which are comprised in runs in respect of which there are subsisting pasturtge 

o. licenses under the 74th section of " The Southland Waste Lands Act, 1865." 

Pii^|K AND It is not neceesaiy for the Superintendent, under the 5th section of the Act of 

UxiuijcS. 1878, to hare the consent of the Council by way of Ordinance ; but he maj ezerase 

the power, eren while the Council is out of Session, by Proclamation, pursuant to s 

resolution of the Council made during the Session, after a Message from him to 

them. — Prendergatt, C.J., dmhUanU, 

A resolution of the Council in Session nquested the Superintendent to set aside 
rarious parcels, one being described as '* On Bun 159, in one or more blocks, an ares 
in the aggregate not exceeding 960 acres." The Superintendent, by Proclamation, 
set aside 960 acres, more or less, on Bun 159, describing the land by metes and 
bounds. 

Held per Jokuetfm, J,, and WilUanu, J., That it must be taken that the Council 
«dTised and consented to the setting aside of the particular piece of land described; 
Prendergaety C.J., doubting whether the Superintendent had exercised the powen 
eon&ned on him in a sufficiently strict manner. 

This is a special case stated by the parties^ without pleadings^ for 
the opinion of the Supreme Court, and by consent^ and in pursu- 
ance of an Order made by His Honor Mr. Justice Williams, 
removed into the Court of Appeal^ under the 19th section of 
" The Court of Appeal Act, 1862/' 

Cass. 

1. On the 9th day of July^ 1873> His Excellency the GoYemor 
of the Colony, by an Order in Council bearing that date, and pub- 
lished in the iVete^ Zealand Gazette on the following day, by virtue 
of the powers conferred by the 26th section of *' The Southland 
Waste Lands Act, 1865,'' and upon the recommendation of the 
Superintendent and Provincial Council of Otago, raised the price 
of rural land in the District of Southland from 20s. an acre to 
jE8 an acre; and the price of £3 an acre continued to be the price 
of rural land in the said District of Southland until the pubUcation 
of the classification hereinafter mentioned. 

2. In pursuance of the powers conferred by the 2nd section of 
''The Southland Waste Lands Amendment Act, 1878," James 
Macandrew, Esq., as Superintendent of the Province of Otago^ 
duly appointed three Commissioners to classify the unsold rural 
lands not included within any existing hundred in the District of 
Southland aforesaid, and of such Commissioners the Chief Sur- 
veyor of Southland was one ; and such Commissioners, within six 
months from the day of their appointment, furnished to the said 
James Macandrew, as such Superintendent as aforesaid, a descrip- 
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tion of the boundaries of the land classified by them as agricultural ^^^ 
and pastoral land respectively, and the following is a copy of the Moeibok aitd 
report of the said Commissioners made within the said period of ^ 
six months^ so far as it is material to this case : — Pkahsoh and 

Otesbs 
Proyineial Qoyernment Offices, 

Inyeroftrgill, lOtb April, 1874. 
His Honor the Superintendent, Dnnedin. 

Sis, — ^We have the honour, as Commissioners appointed under " The Southland 
Waste Lands Act Amendment Act, 1878," to furnish jour Honor, in terms of 
section 2 of the aboye-named Act, with the accompanying descriptions of tho 
boundaries of the Crown lands, in the district formerly constituting the Province of 
Southland, which haye been classified by us as "Agricultural and Pastoral" 
respectiyely, being the whole of the unsold Crown lands within the said district not 
included in the hundreds. The area of the land classified as *' Agricultural " amounts 
to 204,211 acres, more or less, and of land classified as " Pastoral," to 696,000 acres, 
more or less. 

We haye, &c., 

John B. Cuthbbbtsok, 
JoHV H. Bakbb, 

WAi;rBB H. PSABSOK, 

Classification Commissioners under S. W. L. A. A. Act, 1873. 

Dksobiftiok of Boukdabibs. 
Descriptions of Boundaries of Land classified as " Agricultural " and " Pastoral " by 
the Commissioners appointed under clause 2 of " The Southland Waste Lands 
Act Amendment Act, 1878." 

AgrieuUvvrtU Land. 

2,200 acres, more or less, in the Taringatura District, on Bun No. 169, bounded 
on the North by section 188 ; towards the East by the pre-emptive right on Bun 159 
and sections 135, 113, and 184 ; on the South by the south boundaxy of the said Bun 
159 ; and towards the West and North-west by sections 148, 121, and 123. 

1,460 acres, more or less, in the Taringatura District, on Bun No. 159, bounded 
on the North by section 164 and part of 168 ; towards the East by the Dipton 
Creek ; on the South by the south boundary of said Bun No. 159 ; on the West by 
a line on the meridian of trigonometrical station BB oontinued 60 chains north of 
the south boundary of the said Bun No. 159 ; again on the South by a line parall^ to 
the south boundary of Bun No. 159 ; and again on the West by a meridian line about 
125 chains west of the east comer of section 164. 

1,160 acres, more or less, in the Taringatura District, on Bun No. 159, being all 
the unsold land lying between sections 126, 88, 74, 85, 86, 114, 76, 188, 18, and 123. 

Paitoral Land, 

696,000 acres, more or less, being the whole of the land held under pastoral 

leases in the Southland District, and such other Crown lands not more particularly 

defined as " Agricultural land." 

Jomr B. CDTHBBBnov, 

John H. Bakxb, 

Wai^teb H. Pbabson, 

Classification Commissioners under S. W. L. AA Act, 1878. 

Inrereargill, April 10th. 
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_ ^®^*_ _ O^ *^® 26tli day of May, 1874, the said James Macandrew, 

MoBiBov AUD then being the Superintendent of the Province of Otago, as such 

^^™ Superintendent, forwarded to the Provincial Council of Otago a 

PxABsov m> Message in the words and figures following : — 

Othxbs. 

Mettage No. 18. 

The Superintendent submita for the consideration of the ProTincial Council the 

denmbility of setting apart the following blocks of land for settlement on deferred 

payments* 

• •###•• 

[The blocks were described as being in Tarions districts, one of which was the 
Taringatura District, in which four different parcels were indicated, one being 960 
acres on Bun No. 159.] 

May 26th, 1874 

A resolution was thereupon passed by the said Provincial 
Council, in the words and figures following : — 

That this Council baring had under its consideration His Honor's Message, 
Ko. 18, relatiTC to the setting apart of blocks of land within which licensee to oocupj 
land and leases thereof on deferred payments may be granted, either exdnsiTelj or 
within which the land will be open for license or lease as aforesaid, or for sals on 
immediate payments, approves of the recommendations therein contained, and 
respectfully requests His Honor to set apart, in terms of the 6th section of " The 
Southland Waste Land* Act Amendment Act, 1878 " — 

• ••••## 

On Bun 159, in one or more blocks, an area not exceeding in the aggfegB^ 
960 



The Provincial Council was prorogued on the 15th day of 
June^ 1874; and on the 11th day of July, 1874, and after the 
receipt by the said James Macandrew, as such Superintendent as 
aforesaid, of the said Commissioners' report, the said James 
Macandrew, as such Superintendent as aforesaid, by and with the 
advice and consent of the Executive Council of the Province of 
Otago, made and issued a Proclamation, and caused the same to be 
published in the Otago Provincial Government Gazette of the 15th 
day of July 1874, and the following is a true copy of the material 
parts of the said Proclamation : — 

Fboolaxatiov 

Setting apart certain Lands for Occupation on Deferred Paymente by BQs Honor 
James Macandrew, Esquire, Superintendent of the FioTince of Otago. 

"Wliereas by the fifth section of the Act of the General Aesemblj of Nev 
Zealand, intituled " The Southknd Waste Lands Act Amendment Act, 1873," it is 
enacted that it shall be lawful for the Superintendent, with the advice and consent of 
the Provincial Council, to set aside lands for sale on deferred payments, saoh lands 
to be sold and dealt with in terms of and subject to the conditions and provisions 
embodied in sections forty-seven to sixty-four inclusive of ''The Otago Waste Lands 
Act, 1872 : " And whereas the Provincial Council of the Provinoe of Otigo has 
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raoommended the Superintondent of the said pnmnee to set apurt the lands herein- 1875 
after specified for alienation on deferred ^payments : Now, therefore, I, James Mac- IZ 
andrew. Superintendent of the ProTince of Otago, by and with the advice and con- Qthebs 
sent of the Pro?inoxal Ck>ancil as aforesaid, do hereby, by Tirtue and in exenrise of p, 

the powers conferred upon me by " The Southland Waste Lands Act Amendment PxABSOV ASTD 
Act, 1878," or of ereiy and any power in this behalf enabling me, proclaim, Othibs. 
declare, and set apart all those districts or blocks of land specified in the Schedule 
hereto as distriots or blocks within which land may be sold ondefened payments on 
and after the 29th day of July, 1874 :— 

960 acres, more or less, in the Taringatura District, on Bun No. 159 : bounded 
towards the North by sections 168 and 164 ; towards the East by the Dipton Creek ; 
and towards the West, South, and South-west by lines at the base of the Taringatura 
Hills, to indude the required acreage. 

GKtcu under my hand, and issued under the public seal of the Prorince 
of Otago, at Dunedin, in the said pronnce, this 11th day of July, 1874. 

J. Maoansbxw, 
(L.B.) Superintendent of Otago. 

4. In pursuance of tlie provisions of the 3rd section of ^' The 
Southland Waste Lands Act Amendment Act^ 1878/' the said 
James Macandrew as such Superintendent as aforesaid^ caused to 
be published for the first time in the Otago Proyincial Govern- 
ment Gazette, of the 29th day of July^ 1874^ the report of the said 
Classification Commissioners hereinbefore mentioned and set forth^ 
together with a notice in the words and figures following : — 

KOTZOB. 

His Honor the Superintendent directs that the following dassifldation of waste 

lands of the Grown within the district formerly known as the Province of Southland, 

and not included within any hundred now existing, as agricultural and pastoral land 

respectiTely, under the proTisions of "The Southland Waste Lands Act Amendment 

Act, 1873," be published on 89th July, 1876. Dated at Dunedin, on the 11th Julyt 

1874. 

JoHV LoeAH, 

Seoretary to Superintendent. 

5. The lands comprised in or affected bjr the Proclamation 
mentioned and referred to in the third paragraph of this case^ to 
wit 960 acres^ more or less, in the Taringatura District^ on Run 
No. 159j form part and parcel of the land classified as agricultural 
land by the said Classification Commissioners in their report 
mentioned and set forth in the second paragraph of this case. 

6. Gteorge Morison, John MorisoUj and Henry Bannerman 
Morison, carrying on business as runholders and sheepfEurmers at 
Bipton Station, in the said District of Southland, under the style of 
Morison and Company, were before and on the 9th day of July, 
1878, and have since continued to be, the owners of the said Run 
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^^^ No. 159, within the limits of which the said lands comprised in ot 
MoBuov Ajn> affected by the Proclamation mentioned and referred to in the 



Othibs 



9, 



third paragraph of this case are situate; and the said Geo^ 
PsAssov ASD Morison, John Morison, and Henry Bannerman Morison hare 
***' done no act, nor have they nor have any of them suffered any act 
to be done, whereby the license of the said run has ceased to 
operate as a demise of the land comprised therein, or as a license 
to use the pasturage thereof, and the said license was and is in the 
words and figures following : — 

Bun No. 159. 

PbOVINCB of SOUTHLlin). 

Idcente io Depasture Stock, 

Wherefts Hendenon Law, of Inyercargill, Southland, hath been dulj dedared to 
be entitled to depasture itock upon the waste lands of the Crown within the Pro- 
Tinoe of Southland, upon the terms and upon the conditions hereinafter mentioDed : 
Now, therefore, we, in pursuance of the powers Tested in us as Commismoners of tk 
Waste Lands Board of the said proTince, do hereby grant to the said Hendenoc 
Law the ezolusiTC license, from and after the date hereof until the Uth day of 
February, 1881, to depasture stock upon the land situate and bounded as heieiDaficr 
described, that is to say: — Bun No. 159, bounded on the North bj an east sad 
west line running through Taringatura Mill ; East by the Oreti Biyer ; SonUi by in 
east and west Une, 7 miles and 24 chains north of the Oreti Hundred ; West bj s 
north and south line through Cairn Peak ; and containing 24,600 acres or there- 
abouts : Subject, ncTertheless, to all the prorisions and conditions contained in \hs 
Waste Lands Begulations now in force within the Froyince of Southland. 

Giyen under our hands at the sitting of the Waste Lands Board hdd 
at Inyercargill on the 1st day of Maroh, 1866. 

W. H. PBAS80V, 

John H. Basjeb, 
Dun. McAbthttb, 
Commissioners of the Waste Lands Board. 

N.B. — The attention of the holder of this license is particularly directed to the 
58th clause of the Land Act, in which it is provided that the rent shall be paid in 
adyance to the Beceiyer of Land Beyenue, on a Board day between the dOth 
day of April and the 1st day of May, indusiye; and eyery pastuzage lieeoae 
not renewed by payment on or before the 1st day of May of the rent due fat 
the ensuing year shall, unless good cause to the contrary be shown, be considered 
to be abandoned. The provisions of this clause will be strictly enforced, aad 
the Waste Lands Board distinctly announces that no annual notice of the dste 
on which payment of rent falls due, or of the amount, will be giyen, and tbtt 
any consequences arising from neglect in punctual payment will £sll upon the 
license-holder. 

N.B. — This license does not include the Dipton Bush. 

7. On the 19th day of August, 1874, Archibald Finlayson, 
Newman Finlayson, and Kenneth Finlayson, respectivelyj applied 
under the provisions contained in the 47th to the 64th sections 
inclusive of "The Otago Waste Lands Act, 1872,'' embodying 
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yvhsA is commonly known as the deferred-payment system of ^^ 
alienating rural land^ for licenses to occupy three several parcels of Mobibov and 
landj each containing 200 acres^ situate in the Taringatura District^ Othbbs 
and on the said Bun No. 159^ and forming part of the land com- Psabsov avb 
prised in or affected by the said Proclamation of 11th day of July, O™™^- 
1874, mentioned and set out in the third paragraph of this case. 

8. These applications were opposed by the said Messrs. Mori- 
son, but notwithstanding such opposition an interim certificate 
was, in pursuance of the 3rd subsection of the 50th section of the 
said " Otago Waste Lands Act, 1872,'' issued to each of the said 
applicants. The Waste Lands Board have, within thirty days of 
the issue of the said interim certificates, and in pmrsuance of 
section 52a of the said ^^ Otago Waste Lands Act, 1872,'' re- 
fased to issue to the said applicants respectively licenses to occupy 
the lands referred to in such interim certificates respectively, until 
the opinion of the Court has been obtained on this case. 

The questions for the Opinion of the Court are, — 

1. Is the said Proclamation of the 11th day of July, 1874, 

mentioned and set out in the third paragraph of this 
case, so far as it affects lands comprised within the 
limits of the said Bun No. 159, or any other run held 
under licenses issued in pursuance of ^^ The Southland 
Waste Lands Act, 1865," valid? 

2. Are any of the lands comprised within the limits of the 

said Bun No. 159, or any other run held under the 
provisions of ^^The Southland Waste Lands Act, 
1865," legally liable, by virtue of the provisions of 
'^ The Southland Waste Lands Act Amendment Act, 
1873," to be set aside for the purposes of being sold on 
deferred payments, or otherwise dealt with according 
to the provisions contained in the 47th to the 64th 
sections inclusive of " The Otago Waste Lands Act, 
1872"? 

3. Are any of the lands comprised within the limits of the 

said Bun No. 159, or any other run held imder the 
provisions of "The Southland Waste Lands Act, 
1865," legally liable by virtue of the provisions of 
" The Southland Waste Lands Act Amendment Act, 
1873," to be sold on deferred payments, or otherwise 
dealt with according to the provisions contained in the 
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47th to the 64th sections inclusive of "The Otago 
MoBiaoyAgp Waste Lands'Act. 1872 " ? 

^, If the foregoing qnestions^arefall^ or if the material questions 

» or question are or is answeredjadversely to the plaintiffs, then the 
suit is to be dismissed ; but if answered in favour of the plaintiffs, 
then the Court is to make and pronounce such a decree as a Court 
of Equity might and would pronounce declaratory of, and for the 
protection of, the plaintiffs' rights. The question of costs is to be 
left to the discretion of the Court. 

Maccassey and Haggett appeared for the plaintifis ; Barton and 
Stout for the defendants. 

[The principal points made at the argument, which was a very 
elaborate one, are alluded to in the judgment ; and the argument 
before Johnston, J., is already reported in the Colonial Law 
Journal, vol. i. p. 122.] 

Cur. adv. fmlt. 

Williams, J. — ^The main questions to be decided in this case 
are : First, how far the provisions of " The Southland Waste 
Lands Act, 1878,'' providing for the sale of land on deferred pay- 
ments are intended to affect the interests of the holders of pastur- 
age licenses, issued under. "The Southland Waste Lands Act, 
1866 ;" and secondly, supposing it to be the intention of the Act 
of 1878 to affect those interests, whether or no the formalities 
prescribed by that Act as essential to setting aside land for sale on 
deferred payments have been complied with in the present case. 

The plaintiffs are holders of a license to depasture stock under 
^' The Southland Waste Lands Act, 1865." The license was 
issued in pursuance of the 74th section of that Act, by which the 
holders of depasturing licenses at the time of the Act coming into 
operation, were entitled to receive a new license Under the provi- 
sions of the Act for a term equal to the unexpired term of the 
former licenses, and ten years added. The Ucense is dated the 
1st day of March, 1866, and it purports;to give to the appeUants 
an exclusive Ucense to depasture stock on the land described in it 
A !.i"^ ^^ ""^ February, 1881, subject to the provisions 
and conditions contained in the Waste Land Regulations in fon» 
m the Provmce of Southland at the time of its issue. 

licensee. The 68th section provides that the rent shall be paid 
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yearly in advance^ between the 20th April and the Ist May^ and ^^ 
that every pasturage license not renewed by payment of the rent Mobiaoh Airb 
on or before the Ist May, shall, unless cause to the contrary be ^^^^^^ 
shown to the satisfaction of the Waste Lands Board, be con- Piabsok ikd 
sidered as abandoned. The 59th section provides that every 
pasturage license, so long as the terms and conditions upon which 
the same is granted are fulfiUed, shall continue for the period of 
fourteen years, and shall be in the form set out in Schedule B to the 
Act. The form in Schedule B differs from the form of the license 
held by the plaintiffs, as it merely grants the license from the date 
of its issue until the 1st May then next.* The difference appears 
immaterial ; the effect of the license in either form would be to 
entitle the licensee to hold for the term indicated in the Act so 
long as he paid the yearly rent fixed by the 57th section. The 
59th section proceeds as follows : ''A pasturage license shall 
entitle the holder thereof to the exclusive right of pasturage over 
the land specified therein, for the period and upon the terms above 
stated. Such license shall give no right to the soil or to the timber, 
and shall immediately determine over any land which may be pur- 
chased, [granted, or reserved under those Regulations.^' By the 
26th and following sections, provision is made for the sale of such 
land. The 26th section fixes the price at £1 per acre, but gives 
the Governor power to raise the price on the recommendation of 
the Superintendent and Provincial Council. The 27th section 
provides for payment of compensation to holders of pasturage 
licenses if land is sold on their runs during the period at which 
the price of land is 20s. per acre. Since the Act of 1865, the 
price of rural land was raised by the Governor, under the powers 
conferred on him by the 26th section, to £8 per acre. The right 
of compensation to the runholder under the 27th section con- 
sequendy exists no longer. The 28th section provides for payment 
by a purchaser of rural land, to the holder of the pasturage 
license in which it was included, of the value of improvements 
effected by the licensee. By the 86th section of the Act, land 
may be granted as compensation for work done. The 16th, 17th, 
and 18th sections show the circumstances under which land may 
be reserved. The 72nd section provides for payment to the 
licensee of the value of the improvements he may have effected on 
land reserved out of his license. 

It seems to have been conceded on the argument that there 
VOL. ni.— Pabt 1. 22 
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^^ were practically no waste lands of the Crown in Southland, other 
HoBuov Asj> than those either included in pasturage licenses or in hundreds; and 
J^ it is clear, therefore, that the 2nd and 3rd sections of the Act of 1873, 
PsiuiflOH AHD which provides for the classification and the alteration of prices of 
land apply to land, included in pasturage licenses. It is contended 
by the appellant that the 5 th section applies only to land in 
hundreds, or that, if it must be held to apply to land included in 
pasturage licenses, its effect is to authorize the setting aside 
blocks of land to be dealt with after the expiration of the term of 
the license, so as not to interfere with the interest of the licensees. 
The latter alternative cannot be seriously maintained. The 
whole tenor of the Act, and of the sections of the Otago Waste 
Lands Act referred to in section 5, shows that it could not hare 
been the intention of the Legislature to set aside blocks of land 
to be disposed of on deferred payments in the remote future^ but 
that the lands are to be open for selection as soon as set aside. 
The 3rd section of the Act of 1873 fixes the prices of agricultural 
and pastoral land, and of land in hundreds. It provides that the 
price of land in hundreds shall be, '^ except as hereinafter pro- 
vided,^' 20s. per acre. The plaintiffs contend that the words 
" except as hereinafter provided " refer to the provisions of section 
5, and lead to the conclusion that that section was intended onir 
to affect land in hundreds. In aid of this contention they point 
out the side note to section 5, which states that the SuperLoten- 
dent and Provincial Council may set aside lands within existing 
hundreds for sale on deferred payments. The side-notes, although 
they appear on the Parliament Roll, cannot in any way be con- 
sidered as an expression of the will of the Legislature. They ^ 
intended only to facilitate reference to the different sections. The 
proviso for the alteration of price at the end of section 8^ foUowing 
as it does the words '' etcept as hereinafter provided,**' must he 
taken to be the exception referred to, and there is no need to seek 
for the exception in section 5. 

The'Sth section of the Act of 1873 provides that nothing in the 
Act shall prejudicially affect any pre-emptive right created under 
the Act of 1865. Unless it was the intention of the Legislature 
by the Act of 1873 to enable the land held under pasturage 
licenses to be sold on deferred payments, there is nothing in the 
Act by which these pre-emptive rights would be prejudicial!? 
affected. 
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The plaintiffs contend that the occupation of land on deferred ^^^^ 
payments is not a sale^ as the occupier is not bound to purchase. Mobisok avd 
The Crown, however, by the issue of the license to occupy, enters Othebs 
into a contract for the sale of the land included in it, provided the Pbabson aijd 
holder of the license complies with the prescribed conditions. 

The licensee under the Act of 1865 is entitled to the exclusive 
right of pasturage over the land included in his license until " sold, 
granted, or reserved under these regulations/' The Act of 1873 
being vdl pari materid with the Act of 1865 must be read with it; 
and if it appear clearly from the latter Act that the Legislature 
intended to provide for the sale, grant, or reservation of land 
included in pasturage licenses, then the interest of the licensee 
would be determined on such grant, sale, or reservation. Looking 
at both the Acts, at the wording of section 5 of the Act of 1873, 
which does not limit the sale on deferred payments to land in 
hundreds, and at section 8, which necessarily implies that land 
included in pasturage licenses is affected by section 5, we come to 
the inevitable conclusion that the Legislature has sufficiently 
expressed an intention that land may be set aside for sale, and sold 
on deferred payments, notwithstanding it is included in pasturage 
licenses under the Act of 1865. 

The 5th section of the Act of 1873 empowers the Superinten- 
dent, ^' with the advice and consent of the Provincial Council,^' to 
set aside lands. The plaintiffs contend that those words import 
the necessity of an Ordinance or legislative Act, or, at any rate, 
that the action of the Superintendent and of the Provincial 
Council should be concurrent. The steps actually taken appear 
from the case. There seems no reason to give any technical 
meaning to the words '' advice and consent.^' The provisions of 
the section are substantially complied with if it appears that the 
will of the Provincial Council has been signified to the Superin- 
tendent by Resolution, and that the Resolution has been subse- 
quently acted upon by him, either before or after the termination 
of the session of the Council in which the Resolution was adopted. 
In the present case, the Provincial Council has not specified by 
metes and bounds the exact land to be set aside, but has merely 
authorized the Superintendent to s^t aside a certain acreage out of 
a particular run. This action of the Council amounts to an ex- 
pression of opinion on their part that it is immaterial which land 
is taken out of the run, so long as the specified acreage is not 
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^^^ exceeded^ and leaves to the Superintendent^ as a purely adminis- 

MoBiBON 'ASD trative act^ the accurate specification of the block to be set aside. 

Othibs ijij^jg course seems to me to be justified by the terms of section 5. 

Pbabsoh ivD I thinks therefore, that the answer to each of the four questions 

^'""' proposed for the opinion of the Court should be in the affirmative. 

Johnston^ J. — This case came before me at Dunedin a few 

months since, in the shape of a case stated for the opinion of the 

Supreme Court under the 6th section of "The Waste Lands 

Boards Appeal Act, 1867 /' and I subsequently gave my opinion, 

which is reported in the Colonial Law Journal, vol. i. p. 138. 

The able and elaborate arguments to which I have listened in 
this Court, in the course of which some points were raised which 
were not suggested or but little relied on before me in the Court 
below, have not compelled me to alter my opinion on the substan- 
tial question of the validity of the Proclamation. I do not propose 
to add any observations to those made by the Chief Justice and 
Mr. Justice Williams upon the construction of the Acts, further 
than for the purpose of alluding to the points relied upon or 
suggested during the argument in this Court with respect to the 
mode of exercise by the Superintendent of the power of setting 
aside land on the deferred-payment system. I concur with the 
opinion at which His Honor the Chief Justice has arrived, apparently 
not without hesitation, that the provision of the 5th section of " The 
Southland Waste Lands Amendment Act, 1873,^' enabling "the 
Superintendent, with the advice and consent of the Provincial 
Council,'^ to set aside lands to be disposed of on the deferred pay- 
ment system, does not require that the Act should be done by way 
of legislative Ordinance. It is true that the Constitution Act 
treats the Superintendent and the Provincial Council as a joint 
legislative body, and does not expressly refer to any executive 
or administrative powers or functions to be exercised by them ; but 
it was quite competent for the General Assembly of the colony, 
and for each Provincial Legislature, to give the Superintendents 
powers of that sort to be exercised with or without the assent of 
the Council, the same not being inconsistent with the provisions 
of the Constitution Acts — and it is notorious that such powers have 
been conferred by a number of Colonial Acts and Provincial 
Ordinances. Indeed, " The Interpretation Act Amendment Act^ 
1873,^' was passed for the express purpose of limiting or regulating 
the executive powers of Superintendents, by providing that when 
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any power or authority is conferred upon, or any act, matter, or ^^^ 
thing is to be executed or performed by a Superintendent by Mobibon and 
virtue of the provisions of any Act of the General Assembly, then, Othbbs 
in every province where there is a Provincial Ordinance providing Pbabsok and 
that in the administration of the affairs of the province the 
Superintendent is to act with the advice and consent of an Execu- 
tive Council, the powers conferred or the acts performed under 
the provisions of the Act of the Assembly are to be exercised and 
performed by the Superintendent, with the consent and advice of 
such Executive Council. I am of opinion, therefore, that when a 
Colonial Act directs that certain things shall be done by a Super- 
intendent with the advice and consent of the Provincial Council 
(which would override the provision of the Interpretation Act), it 
must depend upon the nature of the thing whether it is to be done 
by means of a legislative Ordinance or of Executive action ; and I 
am clearly of opinion that the selection of particular lands, for the 
purpose of putting them under, and the disposal of them under, the 
deferred-payment system, are Executive acts which do not require 
to be performed by means of an Ordinance. 

With regard to the question raised by His Honor the Chief 
Justice, and respecting which he has expressed grave doubts, viz . 
whether the Proclamation is not invalid on aqcount of the want of 
a specific appropriation of particular pieces of land assented to by 
the Provincial Council, I have come to the same conclusion 
as Mr. Justice Williams. It appears that .the Superintendent, 
by Message, submitted to the Council the desirability of setting 
apart certain blocks of land for settlement on deferred payments. 
Those blocks were described as being in various districts, one 
of which was the Taringatura District, in which four different 
parcels of land were indicated with different acreages, the land in 
question (960 acres on Bun No. 159) being one of them. By Re- 
solution of the Provincial Council made thereupon, they requested 
the Superintendent to set apart, in terms of the 5th section of the 
Act of 1873, among others, " on Run 159, in one or more blocks, an 
area in the aggregate not exceeding 960 acres.'' In the Proclama- 
tion the land actually set aside is described as 960 acres more or 
less in the Taringatura District, on Run No. 159, bounded on the 
North &c. [^giving all the boundaries,'] Now it has beeh suggested 
that the selection of the particular areas defined by metes and 
bounds should have been made with the prior concurrence or 
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^^^^ assent of the Provincial Conncil while in session. Bnt I am 

MoanoK htd of opinion that^ as the Provincial Council while in session recom- 

J™" mended and requested that the Superintendent would set apart not 

Pbjlmok Aim more than 960 acres on Run 169, in one or more blocks, that 

request operated as an advice and consent to his setting apart 

the particular single block of 960 acres on that run which was 

ascertained and defined by the terms of the Proclamation. 

Prenderoast, C.J. — This was a special case stated for the 
opinion of the Court. From the case, it appears that the plaintiffs 
were, at the date of the Proclamation mentioned in the case, 
the holders of a pastoral license for Bun No. 159, in the District 
of Southland, granted under " The Southland Waste Lands Actj 
1865.^' The license was a license issued under the 74th section of 
that Act. 

On the 11th day of July, 1874, the Superintendent of the 
Province of Otago, with the advice of his Executive Council, 
made an instrument called in the case, and itself purporting to be^ 
a Proclamation, and published the same in the Provincial Gazette. 
That instrument, after reciting the 5th section of " The Southland 
Waste Lands Act, 1873,^' and that the Provincial Council of 
Otago had recommended the Superintendent to set apart the lands 
thereinafter specified for alienation on deferred payments, is as 
follows : — 

Now, therefore, I, James Macandrew, Superintendent of the ProTinoe of OtagOi 
by and with the adyice and consent of the Froyincial Council of Otago, do heiebj, hj 
Tirtue of and in exercise of the powers conferred on me by " The Southland Waste 
Lands Act Amendment Act, 1873," or of eyery and any power in this behalf enabUng 
me, proclaim, declare, and set apart all those districts or blocks of land specified in 
the Schedule hereto as districts or blocks within which land may be sold on deferred 
payments on and after the '29th day of July, 1874. 

So far as concerns the present case^ the Schedule was as 
follows : — 

960 acres, more or less, in the Taringatnra District, on Bun No. 159: bounded 
towards the North by sections 168 and 164 ; towards the East by the Dipton Greek ; 
and towards the West, South, and South-west by lines at the base of the Tsringa- 
tura Hills, to include the required acreage. 

The land so specified or intended to be specified is part of the 
land over which the plaintiffs had by their license the exclusive 
right of pasturage. The plaintiffs contend that the provisions of 
the 5th section of " The Southland Waste Lands Act, 1873/' did 
not empower the Superintendent, with the advice and consent of 
the Provincial Coundl, to set aside land over which their license 
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gave them the exclusive right of pasturage ; that if that power was ^^^^ 
given, it was given subject to the plaintiffs' rights as pasturage Mobisok axd 
licensees ; and consequently, that though there was power to set Othbbs 
aside such land for sale on deferred payments, yet such land could Peabson akd 
not be dealt with by sale on deferred payments till after, the 
expiration of the period for which their pasturage license was 
granted; and lastly, that even if there were power to set aside such 
land for sale on deferred payments, the power had not been duly 
exercised. 

In dealing with the first question, whether power is given by 
the 5th section of the Act of 1873 to set aside for sale on deferred 
payments lands over which the plaintiffs hold a pasturage license, 
it is proper to consider not only the terms of the section of the 
Act in question, and the other provisions of the same Act, but 
also the provisions of " The Southland Waste Lands Act, 1865,'' 
and also the law in force on the same subject prior to the Act of 
1865. 

The terms of the 5th section of the Act of 1873 are altogether 
ambiguous; the expression used is, ^^to set aside lands," not 
specifying or indicating what lands. 

However, seeing that the Act itself, and that which it amends, 
relate solely to the dealing with waste lands of the Cro\^ 
in the District of Southland, it must be intended that waste 
lands of the Crown in that district were meant. I also think, 
from the object of the provision, that only such rural lands as 
were open for sale were meant by the term " lands." 

The section so read authorizes the setting aside '^ waste lands 
of the Crown in Southland, open for sale," for sale on 
certain new terms. So far the plaintiffs concede ; but they con- 
tend that the term " lands," even so construed, being general, 
must not be construed as applying to any waste lands of the 
Crown, though open for sale, yet the terms of sale of which could 
not be altered without a breach of faith or contract, and must be 
construed as applying only to lands in which no other persons 
have interests, and consequently the terms of sale of which may 
be altered without breach of faith or contract. It seems that that 
construction is one which the Court should lean to, in the absence 
of an indication of a contrary intention. But upon full considera- 
tion of the Acts and Regulations now and formerly in force relating * 
to the sale, letting, and occupation of waste lands of the Crown in 
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^^ the District of Southland^ I am unable to come to any other con- 

MoBisoN AWD elusion than that the Legislature did intend^ by the 5th section of 
^^™® the Act of 1873, to authorize the setting aside of any waste lands 
Peabsok and of the Crown in Southland, being rural lands open for sale, eyen 
™™*' though occupied under a license granted under section 74 of the 
Act of 1875. The language used by the Legislature construed as 
meaning '^ waste lands of the Crown being rural lands in South- 
land, open for sale,'' is applicable to such lands though held under 
a pasturage license. It lies, therefore, upon the plaintiffs to show 
that the language has a limited application. 

In order to do this, he appeals to the provisions of the Act of 
1873, and to the provisions and conditions embodied in certain 
sections of "The Otago Waste Lands Act, 1872.'' These provi- 
sions and conditions are the new terms of sale on which the lands 
set aside under section 5 may be sold. It appears from the case 
that at the time of the passing of the Act of 1873, the price of 
rural land in Southland was £3 per acre. The Act provides for the 
classification of lands outside existing hundreds into agricultural 
land and pastoral land, and gives the price of agricultural land at 
£2 per acre, and pastoral land at £1 per acre, and land in existing 
hundreds at £1 per acre. 

In effect, by the new terms of sale, or sale on deferred payments, 
persons may obtain a license to occupy sections of land not exceed- 
ing 200 acres for three years ; and if within the three years they 
perform certain conditions as to occupation, fencing, and improTe- 
ment, they have an option at the end of the three years to receive a 
grant of the land on payment of 17s. 6d. an acre, or a lease for 
seven years at 2s. 6d. per acre, with a right of purchase during the 
term. 

It is argued on behalf of the plaintiffs, that, as the sums to he 
paid on sale by deferred payments, arc those in the^provisions of the 
Otago Act, and that as those sums were fixed by the Legislature 
with a regard to the price of <£1 per acre, that being the then price 
of rural land in Otago when sold on immediate payment, so, as to 
Southland, the Legislature must have intended that only those 
lands should be open for sale on deferred payments the ordinary 
price of which was £1 per acre; and consequently, that the 
only lands meant to be affected by the 5th section of the Act 
of 1873 are those lands which were open for sale at £1 per 
acre — that is, lands in hundreds. 
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It is probably true that, in fixing the price to be paid for ^^^ 
the purchase of land in Otago on deferred payments^ regard Mobmcti a»p 
uras had to the price payable on sale for immediate payment, ^^ 

and section 64 of the Otago Act bears this out ; but the Legis- PMaog ami 
lature may have had different views with regard to land in 
Southland. At any rate, it is impossible for a Court of law 
to infer from this probability that the lands meant to be affected 
by the 5th section of the Southland Act of 1873 were hundred 
lands only. Indeed, the same apparent disproportion between the 
price on deferred payments and the price on immediate payment 
might occur in Otago, for there is the power to raise the price of 
land for ordinary rates, but the price on deferred payments is 
fixed. 

It was also contended that the language of the 3rd section of 
the Southland Act of 1873 showed that only hundred lands were 
meant to be affected by the 5th section. The 3rd section fixes 
without exception the price at which agricultural land and pastoral 
land may be sold for immediate payment, but fixes the price 
at which lands in existing hundreds may be sold, subject to 
an exception : the language relied upon is, '' Except as here- 
inafter proyided.^^ And it was contended that in effect the 
5th section is an exception to the 8rd section, inasmuch m 
the 3rd section fixes the terms of sale generally, while the 
5th section provides for the terms in a special case, and that 
the only question is whether it is an exception affecting each class 
of land or not; and it is argued that the express language of 
the 3rd section, with regard to hundreds, shows that the excep- 
tional terms of sale provided for in the 5th section apply only 
to lands in existing hundreds. I should have felt pressed with 
this i^gument were it not for the proviso to the 3rd section; that 
pYOtiso enacts that the prioe of land may be raised, and the 
kin^age of it, as pointed out by Mr. Stout, is more applicable to 
one class of land than to all the classes, for the word *' price *' 
is used, and not '' prices.'^ I think, therefore, that the exception 
referred to by the 3rd section is the price of hundred land when 
augmented under the power contained in the proviso. 

Having considered the arguments adduced in support of the 

contention that the lands in hundreds were meant to be affected, 

I proceed to consider the arguments in support of the contention 

that lands in runs were not meant to be affected. 
VOL. m.— Pam 1. 28 
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^^^ It was contended that, as by the 59th section of the Southknd 

MoBiBON AVD Act of 1865 (under the 74th section of which the plaintiff's license 

™^ was granted) the pasturage licensees were " entitled to the eidu- 

Pbabsok and sive right of pasturage for the term of their licenses ; and that, as 

the terms upon which such licenses were granted were expressly 

provided for in the Act of 1865, the 5th section of the Act of 1873 

must be construed as not intending to affect the rights of such 

licensees. It was pointed out that the events upon which sach 

licenses were to determine, wholly or in part, are expressly 

provided for by the 59th section of the Act of 1865 ; and it was 

argued that the Legislature cannot be deemed by the Act of 1873 

to have added a new condition, upon the happening of which such 

licenses should determine, wholly or in part. 

The 59th section provides that '' the license shall give no right 
to the soil or timber, and shall immediately determine over any 
land which may be purchased, granted, or reserved under these 
regulations.^' 

It was contended that the disposal of land by the system called 
by the Act of 1873 a sale on deferred payments, was so materially 
different from a purchase under the Act of 1865, that, without ex- 
press language referring to pasturage licenses, the Legislature 
cannot be intended to have authorized these to be affected. It 
was urged that the disposal provided for was not a sale, but a 
license to occupy for three years, with an option of purchase or 
lease. Conceding this (though it is to be observed that, by the 
Act of 1865, a purchaser on immediate payment has in the first 
instance a license to occupy, and holds under that till he gets 
his Crown grant), it seems to me, upon a consideration of 
the Acts of 1865, and 1867, and 1873, and of the Acts 
and Regulations repealed by the Act of 1865, that the I^^- 
lature has shown that it did not think itself bound to consider 
the interests of the pasturage licensees when fixing the terms of 
sale of the Crown lands. The Legislature has no doubt con- 
sidered the interests of these licensees in some matters, but to 
have augmented, or lowered, or authorized the augmentation of 
the price of land as it thought fit, without reference to the interests 
of pasturage licensees. 

I do not propose to review the several Acts for the purpose of 
showing this ; it is sufficient to point to the Act of 1878. By 
virtue of the authority given in the Act of 1866^ the price of rural 
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land was raised to £3 per acre; by the Act of 1878, the price of ^^^^ 
pasture land is reduced to JSI per acre^ and of agricultural land to Mobisov and 
£2 per acre. The pasturage licensees have not contended that the Othbbb 
Legislature has not by the Act of 1873 materially altered the Picabson akd 
terms of sale of rural land for an immediate payment ; and by per- ^™^' 
mittiug the land to be sold at a lower price than before^ the Legis- 
lature may as well be said to have thereby broken the terms upon 
which the pasturage licensees held, as by permitting a sale on the 
system provided for by the 5th section of the Act. It is to be 
observed, that neither sections 2 nor 3 mention lands held under 
pasturage licenses ; but no one doubte that such lands were meant 
to be affected by these sections. The 8th section of the Act of 
1873, providing for the preservation of pre-emptive rights, shows, 
I think conclusively, that lands over which pasturage licenses were 
held were meant to be affected by the 5th section as well as other 
lands. 

From the view that I have taken, the absence of provision for 
compensation to pasturage licensees causes no difficulty, for no 
, such provision would be looked for. 

It was contended on behalf of the plaintiffs, that inasmuch as 
' by the Otago Acts of 1872 provision was made for compensating 
runholders when land in runs was set aside in that province for 
sale on deferred payments, the omission of such provision in the 
Southland Act of 1873 showed that lands in runs in Southland 
were not intended to be taken. 

The answer to this is, I think, that the land regulations in 
Southland and Otago have been and are different in a very im- 
portant particular. In Otago, rural lands in runs are not open 
for sale ; in Southland they are. In Otago, until the system of 
setting aside land for sale on deferred payments was introduced, a 
hundred had to be proclaimed, and the runholder^s license thereby 
determined before the land was open for sale. On a hundred 
being proclaimed in Otago, the Act provides for giving the run- 
holder, when land is taken, compensation. There may be a broad 
difference between taking from a run a large block of land, con- 
sisting probably of both agricultural and pastoral land, for a 
hundred, in which a purchaser of freehold obtains rights of pastur- 
age, and taking only a block of agricultural land for sale on 
deferred payments. Indeed, it does not appear, even in the Otago 
Act, that provision is made for compensating the runholder for the 
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^^^ Betting aside of land under section 47 of that Act. Proviaion is 
Hoanov m not expressly made for such compensation ; and reading sections 97 
*r^ *°^ 9® ^^ *^*^* -^ct with the interpretation of the word " hundred/' 
PiAuov Avsit may well be doubted whether section 98 applies to districts or 
blocks of land set aside for sale on deferred payments under sec- 
tion 47. It is^ however^ not necessary to decide this. 

It was pointed out by the plaintiff that pasturage licensees are^ 
under section 28 of the Act of 1865^ entitled to valuation for 
certain improvements in the case of the land being sold on which 
such improvements are made^ and that^ as no provision was made in 
the Act of 1873^ imposing on the purchaser under the deferred- 
payment system the liability to pay such valuation^ that was an 
additional reason for inferring that the Legislature did not intend 
that section 5 of the Act of 1873 should apply to lands with re- 
ference to which such a question could arise. I see no difficulty 
in supposing that the Legislature would assume that such lands so 
improved would not be set aside, nor do I see any reason to con- 
clude that the runholder's right to such valuation would be 
affected if such lands were set aside. 

It seems to me that the purchaser, though a purchaser on 
deferred payment, would be liable to pay the valuation. 

I do not think that lands set aside for sale on deferred pay- 
ments are lands reserved for public purposes, and consequently I 
do not think that the licensee could claim valuation from the 
Crown under section 72 of the Act of 1865. 

It was argued, also, that the absence of any provision in the 
Southland Act similar to that in the. 150th section of the Otago 
Act, shows either that lands in runs in Southland were not meant 
to be affected by the 5th section of the Act of 1873, or, if meant to 
be affected, that the operation was intended to commence after the 
expiration of the license. I think that the difference between the 
system of land sales in Otago and Southland sufficiently aoooonts 
for the absence of any provision in the Southland Act of 1873 
similar to that in the 150th section of the Otago Act. In South- 
land the license at once determines over so much as is sold for 
immediate payment, and now, under so much as is sold under the 
system of sale on deferred payments ; the runholder's license con- 
tinues over the remainder, though open for sale on deferred pay- 
ments. In Otago a different system is in force : the lands in 
hundreds only are open for sale ; the ranholder doea not retain 
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rights of pasturage over land included in the hundreds though not ^^^ 

sold. MOBUOir AVD 

I am of opinion, therefore, the 5th section of the Act of 1878 OrKwaa 
did authorize the Superintendent, with the advice and consent of Pbabbqv aitb 
the Provincial Council, to set aside land on the plaintiffs^ run, and 
that such land became, on being set aside, at once open for selec- 
tion for purchase on deferred payments. 

It was argued on behalf of the plaintiffs, that, while the 47th 
section of the Otago Act of 1872 imposed important restrictions 
as to the quantity of land that could be taken from any one run for 
sale on deferred payments, no such restriction is imposed as to 
lands in runs in Southland ; and it was argued that that, with other 
reasons relied upon, showed that lands in runs in Southland were 
not meant to be set aside for sale on deferred payments. But here, 
again, as it seems to me, the fact that all rural land in Southland 
is open for sale, whether in a run or not, affords a sufficient reason 
why the Legislature may be supposed to have thought no such 
restriction necessary in the case of Southland land. 

The remaining question therefore is, has the power conferred 
by the Legislature been exercised ? Assuming that the Legislature 
did not intend that the power should be exercised by Act or 
Ordinance, as was suggested during the argument, it seems never- 
theless beyond doubt that the Provincial Council was to exercise 
its judgment as to the lands to be set aside, not only as to the 
quantity of the land to be set aside and the district within which 
it might be set aside, but as to the very lands to be set aside. The 
question is, whether the language of the Legislature is satisfied by 
what has been done in the case. It seems open to some doubt 
whether the Provincial Council has exercised its judgment on the 
matters which the Legislature intended it should, for it may be 
ai^ued that it has delegated to the Superintendent the decision of 
what lands are to be set aside. It may be said that it has decided 
only the quantity of land that may be taken, and the locality in 
which it may be taken, but has not defined the lands to be taken. 
Neither in the Superintendent's message or recommendation nor 
in the resolution of the Council are the lands defined ; there is no 
reference to any map or plan, as was the case in Mcintosh v. 
TAe Southland Waste Lands Board (Col. Law Jour., p. 110). 
Reasons may be suggested why the Legislature should have in- 
tended that a check should be exercised by the Council on the 
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^^^ action of the Superintendent. The sale on deferred payments 
MoBisoir AVD would bring in mnch less land revenue if £2 land were sold on 
^'^*^ deferred payments ; and on the other hand^ if the Superintendent 
PxAxsov A2n> wishes to defeat the system of sales on deferred payments, he 
might select inconyenient localities, or inferior lands, or other- 
wise. 

It was also contended, on behalf of the plaintiffs, that it was 
necessary that the exercise of the Superintendent's power and the 
consent of the Proyincial Council should have been concurrent 
acts, or at any rate that the Superintendent should have exercised the 
power during the session of the Provincial Council. If sufficient 
consent was given before the Superintendent's act, that, I thinks 
was sufficient. It was also suggested that as the 5th section, 
in conferring the power on the Superintendent and Provincial 
Council, uses the language commonly used with regard to an act 
to be done by the component parts of a Legislature when a 
legislative act is intended, in this case the setting aside should 
have been by Ordinance. A reference to the Act of 1865 affords 
some ground for the latter contention. When the Legislature 
uses in the same Act different language with regard to the mode 
of exercising different powers to be exercised by the same 
authorities, and the language used with regard to the exercise 
of some of the powers is language ordinarily used when the 
authorities are acting in their ordinary capacity, and the language 
used with regard to the exercise of others of the powers is not 
language used when the authorities are acting in their ordinary 
capacity, it may perhaps be argued that the Legislature must have 
intended that the former powers must be exercised in the mode in 
which the authorities act when acting in their ordinary capacity- 
namely, by Ordinance. The Superintendent and Provincial 
Council are the creatures of the Constitution Act, and have only 
under that Act legislative functions, to be exercised by the Super- 
intendent, by and with the advice and consent of the Provincial 
Council, by Act or Ordinance. The 5th section of the Act of 
1878 provides that the Superintendent is to set aside the lands by 
and with the advice and consent of the Provincial Council, while 
sections 16, 18^ and 19 of the Act of 1865 provide for setting 
aside land or making reserves by the Superintendent on recom- 
mendation of the Provincial Council. Section 18 speaks of a 
resolution of the Provincial Council assented to by the Supeiin- 
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tendent. It may be said that in section 17 the word " Ordinance^' ^^^^ 
is expressly used. On the whole^ I am inclined to think that an Mokisoh ahd 
Ordinance was not necessary: the act to be done is not of a Othms 
legislative character, but administrative. It was contended at the Pbabson ahd 
argument that the Proclamation might be supported as an Ordi- ^^^™*^' 
nance, but that was clearly untenable. Indeed, the Proclamation 
had never been before the Council. 

There is a remarkable provision in the 85 th section of the Act 
of 1865, whereby all the powers vested in the Governor by "The 
Waste Lands Act, 1858,'' are to continue to be vested in the 
Governor, as if the Act of 1865 were included in the Schedule to 
the Act of 1858. By the 4th section of that Act the powers con- 
ferred on Superintendents with or without the advice of Executive 
Councils, by virtue of Acts in the Schedule, ai'e to cease to be 
vested in the Superintendents, and are to be exercised by the 
Governor ; but by the 6th section the Governor may delegate to 
the Superintendents such powers. It is to be remarked, however, 
that the 4th section does not mention powers to be exercised by 
the Superintendent with the advice of the Provincial Council. I 
incline to think, therefore, that the Superintendent's powers 
in this case were not vested in the Governor by the Act of 1858. 
However, if the 4th and 6th sections do apply to the power con- 
ferred by the 5th section of the Act of 1873, then it may be said 
that the Superintendent's act is invalid, because it does not appear 
that £e held a delegated power, and that, being a delegate, he should 
have acted in the name of the Governor by delegation. 

On the whole, I entertain some doubt whether the power con- 
ferred on the Superintendent by the 5th section of the Act of 
1873 has been strictly exercised; and these doubts have not been 
altogether removed by the reasoning of my learned brother Judges^ 
and I have thought it proper to give expression to them. However^ 
I am glad that the judgment of the majority of the Court is that 
the power was duly exercised. 

[Hia Honor intimated that Gillies, J.^ concurred With the 
majority of the Court.] 
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1878 
ifov. 24, 26( WHITLOCK v. PABSONS akd Akothxb. 

Dee. 2. Riparian Sightt — Occupation of Land — Evidence of Seizin in Fee — Divertien oj 
Natural Watercourse — Artificial Cute — Uasement — Continuance of Ifuieaneet. 

Occupation of land, not shown to be unlawful, iBprimd facie evidence of seiiia 
in fee. 

Actual poesesaion of land, past or through which a non-naTigable rirer Bowti 
gives the occupants riparian rights, irrespectiTe of the nature of their interest in the 
land. Where the water of a natural watercourse had been diverted into an artificial 
drain along certain land by the owner of it, but flowed out again from the lower 
part into its natural course, and the defendants, subsequent owners of the land, ob- 
structed the lower part of the drain and carried off the water through their own 
land, so that it no longer flowed through the natural course below to the plainUfTs 
land, as it had done before ; it was held that, although the plaintiff had no easement 
in the artificial drain, and the defendants were not bound to maintain it, yet as the 
plaintiff was by the acts of the defendants deprived of the use of water diverted ont 
of the natural course into their drain, and which, but for their acts, would hare readied 
his land, he was entitled to recover in an action for the damage thereby sustained by 
him. 

As a general rule, an action will Ue against a person who continues a naisuoe 
which he did not create, if he has power to prevent its continuance. 

This was a case in which a rule nisi obtained by the defendants 
calling on the plainti£f to show cause why a nonsuit should not be 
entered, or a verdict for the defendant, or why there should not be 
a new trial, was by consent of the parties and by order of the 
Supreme Court, removed into the Court of Appeal. 

The following are the pleadings in the action : — 

The declaration stated, — 

1. That the plaintiff was and is possessed of certain land, to 
wit part of section 19 on the official map of the District of 
Wanganui, in the Province of Wellington, and was entitled to the 
flow of a stream or watercourse known as the Tangingongoro 
Creek to and through the said land. 

2. That the plaintiff has for a long time carried on, and still 
carries on, the business of a tanner and fellmonger upon the said 
land, and used and required, and still uses and requires, the said 
water in carrying on the said business, as the defendants well 
knew. 

8. That on and from the 19th day of November last to the 
commencement of this action [a month], the defendants obstructed 
and diverted, and have continued to obstruct and divert, the water 
of the said stream or watercourse from the said land of the 
plaintiff. 

4. That, by reason of the premises, the plaintiff has sustained 
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great loss and damage^ and has been interrupted in and has been ^^^^ 
unable to properly carry on his business as a tanner and fell- Whitlook 
monger upon the said land. Wherefore the plaintiff claims to p ^' 
recover from the defendants the sum of £100. And the plaintiff Anothbb. 
also claims a writ of injunction to restrain the defendants and 
each of them from the continuance and repetition of the injuries 
above complained of^ and the committal of other injuries of a 
like kind relating to the same right. 

Take notice, that the plaintiff further claims to recover from the 
defendants^ by way of special damage, the sum of £50 for loss and 
damage sustained by him in the said business as tanner and fell- 
monger, through being deprived of the use of the water diverted 
by the defendants as aforesaid. 

Fleas. 

1. The defendants deny all the material allegations in the 
plaintiff's declaration alleged. 

2. That the plaintiff was not nor is possessed of or entitled to 
the land in the first paragraph of the declaration described, nor 
does the plaintiff carry on the business of a tanner and fellmonger 
upon the said land. 

3. That the plaintiff was not entitled to the flow of the stream 
or watercourse known as the Tangingongoro Creek to and through 
the plaintiff's land. 

4. That at and before the time when the alleged obstruction 
and diversion occurred, the water from the said Tangingongoro 
Creek, before and after it arrived at the lands in the possession of 
the defendants, did not flow on to the sea in any natural water- 
course, but spread and dispersed itself over the surface of the 
lands in the possession of the defendants, to the great damage and 
detriment thereof, and the defendants drained the surface water 
from their Hands, which is the alleged diversion and obstruction. 

5. That no water from the said Tangingongoro Creek ever did 
flow in any natural channel or watercourse to the lands occupied 
by the plaintiff, but that certain surface water from the lands of 
the defendants and others was by the defendants and others drained 
into an artificial ditch, which is the alleged diversion and obstruc- 
tion ; and that the said surface water, and no more, then flowed 
down the said artificial ditch to the lands occupied by the plaintiff. 

6. That for a period of twenty years before the alleged diver- 
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^^^^ sion and obstruction^ the defendants and others^ then in possession 
WniTLocK of the lands now occupied by the defendants^ obstructed and 
Pabsonsakd ^^^^^^^ *^d continued and still continue to obstruct and diYcrt, 
Akotrbb. as of right, the water flowing in the Tangingongoro Creek. 

Beflication. 

1. Joinder of issue on first plea. 

2. Denying all the material allegations contained in the second^ 
third, fourth, fifth, and sixth pleas. 

The defendants joined issue on the plaintiffs second repli- 
cation. 

The following are the issues settled in the case, which were 
tried before Johnston, J., at Wanganui, with the answers given by 
the jury : — 

1. Was the plaintiff possessed of the land in the first para- 
graph of the declaration mentioned, and did the plaintiff cany on 
business thereon^as in the second paragraph of the declaration 
mentioned ? — ^Yes. 

2. Did the stream or watercourse known as the Tangingongoro 
Creek flow to and through the said land, as in the declaration 
alleged ? — ^Yes. 

8. Did the defendants obstruct and divert, and have they con- 
tinued to obstruct and divert, the water of the said stream or 
watercourse, as in the third paragraph of the said declaration 
mentioned ? — Yes. 

4. Did the water from the said creek at and before the time 
when the alleged obstruction and diversion occurred, and before 
and after it arrived at the lands in the possession of the defendants, 
flow on to the sea in any natural watercourse ; or did it spread 
and disperse itself over the surface of the lands in the possession of 
the defendants, as in the fourth plea alleged ? — It did flow on to 
the sea through a natural outlet. 

5. Did the defendants drain the surface water from their said 
lands ; and is such drainage by the defendants the diversion and 
obstruction alleged in the third paragraph of the said declaration ? 
—No. 

6. Did the defendants and others drain certain surface-waters 
into an artificial ditch ; and is such drainage the diversion and 
obstruction alleged in the said declaration ? — ^The defendants did 

' divert some portion of the stream in question. 
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7. Did any water from the said Tangingongoro Creek ever flow ^875 
in any natural watercourse to the land of the plaintiff? — Yes. Whitlook 

8. Have the defendants and others, for a period of twenty years p *j 
before the alleged obstruction and diversion^ continued without Anothib. 
interruption to obstruct and divert^ and do they as of right 

still continue to divert, from the land of the plaintiff, the water 
flowing in the said Tangingongoro Creek, as in the sixth plea 
alleged ? — They did not. 

9. What damage (if any) is the plaintiff entitled to receive 
from the defendants ? — &1 10s. 

During the trial, the jury proceeded to view the premises. 

It appeared from the plans and inspection that the stream 
flowed in an easterly direction down to the River Wanganui, 
through land occupied by the plaintiff as a tanner and fellmonger. 
The plaintiff had brought a plaint in the Resident Magistrate's 
Court against the defendants, and had recovered £50 for damage 
accruing before the 1st day of November. The present action was 
brought in respect of damage sustained during the month subse- 
quent to the 1st of November. 

Evidence was given at the trial to the following effect: — 
H. C. Field, a surveyor and civil engineer, said : That he had 
resided near the place in question since 1854; that he had 
examined the streams in the neighbourhood, their sources and 
courses, for the purpose of setting up mill machinery ; that the 
stream in question, the Tangingongoro or Harrison's Creek, rises in 
a gully about a mile and a half from the River Wanganui ; that 
the stream had a defined course. In 1858, the witness surveyed a 
boundary line of land, bought from one Harrison, above the land 
now occupied by the plaintiff. That boundary was in a straight 
line^ fenced with a double ditch and bank, and at the bottom of it, 
near the plaintiff's land^ there was a panel. 

It appeared from other evidence that the ditch and bank 
were constructed by Harrison^ then the owner of the land on 
the north side. The effect of the double ditch and bank was 
to tap the water at the end of the gully, and nearly the 
whole of the water from the stream after that ran down the 
ditch on the southern side of the f^ce. The water from the 
northern side of the gully ran down the northern ditch, and 
the water from both ditches flowed through the panels at the 
end of the fence into the old natural course of the stream^ to 



188 COURT OF APPEAL. 

^^^^ the plaintiff's land. Prom 1852 till shortly before the action was 

Whitlook brought^ substantially all the water of the creek from all the 

Pabsonb and 8P""S8 flowed through the plaintiff's premises. Some time before 

Akothbr. the action was brought^ an aperture had been made in the upper 

part of the bank, and the north ditch had been deepened by 

the defendants, who occupied the land to the north of the ditch, 

formerly part of Harrison's land ; and they cut a drain to the 

northward, and stopped up the bottom of the northern ditch, and 

thereby took away a lai^e proportion of the water which formerly 

flowed through the panels from both the north and south ditches 

into the old course, and so into the plaintiff's land. 

On the examination of the plaintiff, Travers, for the defendant, 
objected to his giving proof of occupation without showing his title ; 
but Johnston, J., ruled that evidence of occupation was primd facie 
sufficient to establish the right of the occupier to such use of the 
water of the stream flowing through or along the land occupied 
by him as a riparian proprietor without further proof of his title. 

At the conclusion of the case for the plaintiff, TVavers moved 
for a nonsuit on the ground that there was no proof of any title in 
the plaintiff. The Judge held that there was sufficient evidence 
to go to the jury. 

Travers farther contended that the diversion was not one from 
a natural watercourse ; that the new cut took the water from an 
artificial drain, and there was no evidence of any servitude or ease- 
ment as to the northern drain ; that the point at which the water 
would have reached the old channel was not proved, and that there 
was some evidence that it would have joined to the southward of 
the double ditch ; that it was not shown the defendants had any- 
thing to do with the creation of the artificial drain ; that the 
only claim was for taking away the water from the drain ; that 
that was only evidence towards establishing a servitude; and he 
contended that it was essential to the plaintiff's case to show that 
at this point of diversion the defendants tapped the natural water- 
course, and not an artificial one. 

The Judge intimated that he should rule that whether the 
diversion was caused by tapping the natural stream or an artificial 
adit, yet if the effect was that it prevented the water of the stream, 
which otherwise would have flown in its natural course to the pre- 
mises occupied by the plaintiff, from doing so, there was enough to 
go to the jury. 
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Travers, for the defendant, then addressed the jury, and called 18^5 
witnesses. Whitlock 

It was agreed by the Counsel that it should be taken as ad- _ *• 
mitted that the diversion made by the defendants was from an Ahothbb. 
artificial drain not proved to have been constructed by them, and 
that the diversion took place irom the artificial drain, which was 
the chord of an arc made by the natural current at the end of the 
chord. 

The learned Judge in summing up, directed the jury that the 
right on which the action was founded was that right which every 
lawful occupier of land through which a natural stream (not 
navigable) runs has to the reasonable use of the water, not incon- 
sistent with the rights of occupiers above and below; that occu- 
pation unimpeached is primd facie evidence of seizin in fee; that 
if any portion of the water running in a natural watercourse, 
although taken through some artificial channel in other lands, is 
diverted from the natural course in which it would have flowed 
through the plaintiflPs land, he may maintain an action ; that if the 
new cut made by the defendants took away any portion of the 
water which flowed from the natural channel above, and which, but 
for the diversion, would have flowed to the watercourse through 
the land of the plaintifi^, then, whether the diversion was imme- 
diate from the natural channel, or was from an artificial channel 
connected with it, that would- establish the right of the plaintiff to 
maintain the action. The Judge also ruled that the plaintiff was 
entitled only to so much water as he would have had if the original 
stream had flowed in its natural course to and through the plain- 
tiff's land, but not to such increased amount (if any) as was due to 
the water having been brought to the plaintiff's land through an 
artificial channel. 

The jury having found upon the issues as above stated, 

TVavers afterwards (21st June, 1875) obtained a rule nisi calling 
on the plaintiff to show cause why a nonsuit should not be entered 
on the following grounds, — 

1 . That the plaintiff at the trial failed to prove his right of 
possession of the land in the declaration mentioned. 

2. That there was no evidence that the diversion complained 
of took place from the bed of the stream in the declaration men- 
tioned, or otherwise than that the alleged diversion was the result 
of an obstruction on the land of the defendants, not in the bed of 
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1875 the stream in question, and without proof that the plaintiff was 
Whitlook entitled to any easement affecting the said land of the defendants ; 
p •'• Or, in the alternative, why a general verdict should not l)e 

Anothbb. entered for the defendants on the like grounds ; 

Or why a new trial should not be granted on the like grounds, 
and on the further grounds — 

1. That the learned Judge before whom the action was tried 
misdirected the jury in directing them that if they were satined that 
the plaintiff occupied the land in the declaration mentioned, that 
was sufficient in point of law for them to find that the plaintiff 
was, for the purpose of this action, entitled to the fee-simple of 
the said land ; and that if the alleged diversion took away any 
portion of the water which flowed from a natural watercourse 
above the land of the plaintiff, and which water, but for the diver- 
sion, would have flowed to the land of the plaintiff, then, whether 
the alleged diversion was from the natural channel or from any 
artificial channel on the land of the defendants connected with it, 
it would establish the right of the plaintiff to maintain the action. 

2. That the learned Judge misdirected the jury in not direct- 
ing them that they must be satisfied from the evidence, not merely 
that the plaintiff occupied the land in the declaration mentioned, 
but that he also had the right to the possession of the said land in 
order to entitle him to recover in this action : and in not direct- 
ing them that the plaintiff could not recover in this action for' the 
alleged diversion unless it took place from the natural bed of the 
watercourse, or that the plaintiff had a right to the flow of the 
water along the artificial channel on the land of the defendants 
from which the alleged diversion took place. 

8. That the learned Judge misdirected the jury in not direct- 
ing them that they could not find for the plaintiff unless they 
were satisfied that the use by the defendants of the water was 
unreasonable and beyond their own natural rights as riparian 
proprietors. 

Hutchison showed cause. 

The first question is, whether the Judge was right in directing 
the jury at the trial that occupation not shown to be unlawful is 
primd facie evidence of seizin in fee. There was abundant evidence 
of occupation, and more tending to show that the occupation was 
uulawfol. The plaintiff was therefore entitled to some damages, 
even if only nominal ; but there was evidence of actual damage 
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during a month after he recovered damages in the Resident ^^^^ 
Magistrate's Court. Whitiiock 

In Rickman v. Thome (2 N. Z. Jur. 72), it was said by Gresson, Pae8oks and 
J., that, " as the rule is well settled that possession is primd facie Auotheb. 
evidence of seizin in fee, so elsewhere an allegation of seizin in 
fee must be held to include possession, which shows that the law 
is the same in this respect in New Zealand as it is in England/' 

[IVavers, contra, said he would admit that in England occupa- 
tion IB primd facie evidence of seizin in fee, but that he would rely 
on rules 41, 42, 43. 

Prenderoast, J. — In Borton v. Howe {3 N. Z. Ap.^Cas. 5), 
the Court held that the nature of the interest of a riparian pro- 
prietor affected only the amount of damage.] 

The pleas here were, first, a general denial, and, secondly, a 
denial that the plaintiff was possessed of or entitled to the land. 
The latter is a negative plea, putting the plaintiff to proof only of 
the possession. 

The second ground for the rule is that there was no evidence 
that the diversion was the result of an obstruction on the land of 
the defendant, or that the plaintiff was entitled to any easement 
connected with the artificial drain. 

[Prenderoast, C.J. — ^The only case I know of which seems 
to touch the point is Saxby v. The Manchester, Sheffield, and Lin- 
colnahire Railway Co. (38 L. J. C. P. 153 ; s.c. L. R. 4 C. P. 
198) . I assume that some one made a cutting through what is 
now the defendants' land, and brought the water down the straight 
cut, and that it rejoined the natural course of the stream at the 
end of the defendants' land ; that some years afterwards the defen- 
dants became owners of the land with the cut, but that a sufiicient 
period had not elapsed to give any prescriptive right ; that the 
defendants being in possession, made a new cut on their own land, 
and thereby prevented the water from flowing through the old 
artificial cut down to the plaintiff's land ; and that the original 
diversion, therefore, was caused by the act of persons other than 
the defendants, and the question therefore is, whether the defen- 
dants are liable to be sued ?] 

The plaintiff could not complain of the original diversion, as 
he did not suffer any damage from it, and it never did him any 
damage till the defendants took away the water by the new cut on 
their land. As to the rights of parties with respect to artificial 
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^^^^ watercourses substituted for natural ones, it is suggested in Mr, 
WmnooK Angell's work that the rights are the same ; and in the English 
Pabso as ^^^^^> *^^^ ^ Sampson v. Hoddinott (1 C. B., N.S., 590), where 
Akotheb. it was said that riparian rights are limited to natural streams, and 
do not attach to artificial cuts or drains, the words are applied to 
cases where the artificial watercourse has no original natural 
source. But the substituted course of a natural stream is to be 
taken as a natural course. With regard to the question of ease- 
ment, it was no part of the plaintiff^s case to prove any easement. 
The defendant set up an easement iu one of his pleas, but failed to 
prove it. It appeared at the trial that the straight drain was made 
by HarrisoUj the proprietor of section No. 19, who afterwards 
conveyed part of the section to the plaintiff, and part to the 
defendants. The acts of the defendants not only diverted the 
water which came down the north ditch, which was the smaller 
quantity, but also drew the water from the south ditch, so that 
two-thirds of the whole were taken away. The damage was caused 
partly by the aperture and holes towards the top of the ditch, and 
partly by the obstruction at the end of the ditch, but for which 
the water would have flowed to the plaintiff's land. Till the acta 
complained off were done, the plaintiff wa& not damnified. 

[Travers intimated that he would not insist on the ground iu 
the rule for misdirection in respect of the Judge's failing to direct 
the jury that the upper proprietors were entitled to divert and 
make a reasonable use of the water above, nor on the ground re- 
lating to the measure of damages.] 
TraverSy in support of the rule. 

On the first point it is submitted that the plaintiff failed 
to prove such a right to the possession of the land as is necessary 
to maintain the action. It may be true that the English authori- 
ties are in this respect against the defendants; but, as in New 
Zealand, by rule 60 of the Reg. Gen. 1856, an allegation of 
lawful possession means only actual possession, the question is 
whether a plaintiff can launch a case like this in this way, when the 
right of action depends upon title — on a proprietory right beyond 
mere occupation. Although an intruder may bring an action for 
a trespass against a wrongdoer, the only person who can bring 
an action founded upon riparian proprietorship is one who has 
a right to possession as against all the world. Our rules of 
practice require that the plaintiff should state all the primary facts 
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on irhich he relies. Now, can it be said that mere occnpancy ^^^ 
carries with it all the rights of a riparian proprietor? WttinooK 

[Prsni>srga8t, C.J. — What authority is there for saying that p^^g^^g ^j^ 
in England mere occupation is not suf&cient to support the AjfOTHSB. 
right ? 

OiLLiEs^ J. — In Mr. Phear's treatise (p. 71), speaking of 
occupation, it is said, '^ These rights the law gives to the actual 
occupiers of the property, regardless whether they are absolute 
owners of it or have merely a temporary possession.] 

The next question arises upon the character of the injury 
complained of, and the way the case was left; to the jury. The injury 
done to the plaintiff (if any) was by the diversion made by tapping 
an artificial stream, not the natural watercourse. It may be 
admitted that, if the defendants had themselves made the artificial 
watercourse, they might have been responsible ; but they did not do 
so, and they were not bound to maintain that channel for the benefit 
of the plaintiff; and the act of tapping that artificial channel 
on their own ground was a rightful act, even if it did damage 
to the plaintiff. 

Pbendergast, C.J. — ^The case of Saxby v. The Midland Railway 
Company seems to show that an action might be brought against 
a person for maintaining a nuisance although he did not create it.] 

That case is distinguishable from the present. It proceeds on 
the principle that if the defendant had created the nuisance 
or obstruction of water, he would have been liable for it, and that, 
even if it was not created by him, if he continued it to the injury 
of the plaintiff, he might have been liable ; but as it did not 
appear that he sanctioned it or derived any benefit from it, he 
was not responsible. The Judge in this case shoidd have told the 
jury to dismiss from their minds anything respecting the northern 
drain excepting what referred to the making of the holes from the 
one into the other. The case was based on the assumption that it 
was not material in which channel the water flowed. 

There is no proof in the evidence that the entire length of the 
double ditch and bank were constructed by Harrison, or that 
it tapped the natural watercourse. There was no evidence that 
the defendants had the control of the upper extremity of the drain. 

It is submitted that the Judge ought to have told the jury that 

they must be satisfied the diversion was by taking the water in the 

ditch, and that the defendants must be shown to have been 
VOL. in.— Pabt 1. 26 
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^^^ in a position to prevent the water from flowing out of its natonl 
Whitlock course into the drain. 

Pamom ato ^^' '^^ *^- 

Pkendergast, C.J.^ delivered the judgment of the Court.'*' 

In this case the defendants Had obtained a rule nisi to enter a 
nonsuit on various grounds^ on motion made in pursuance of leare 
reserved at the trials and also for a new trial on the ground of 
misdirection. The proceedings were then removed into this Court, 
and cause was shown by Mr. Hutchison on behalf of the plaintiff; 
and Mr. Travers supported the rule on behalf of the defendants. 

The first ground for which the nonsuit was moved was, that 
the plaintiff failed to prove his right to the land in the declaratioii 
mentioned. 

And the first ground relied upon as misdirection was, that the 
learned Judge who tried the case. directed the jury that if they 
were satisfied that the plaintiff occupied the land in question in 
the declaration mentioned, that was sufficient in point of law for 
them to find that the plaintiff was, for the purpose of the action, 
entitled t6 the fee-simple of the said land. 

It was also stated, as a ground of misdirection, that the Judge 
ought to have directed the jury that they must be satisfied from 
the evidence, not merely that the plaintiff occupied the land in the 
declaration mentioned, but that he also had the right to the 
possession of the said land in order to entitle him to recover in 
the action. 

These grounds may be considered together. It appears that 
during the examination of the plaintiff, on his stating in evidence 
that he occupied lands on the bank of the river, and on Mr. 
Travers, who appeared for the defendants, making an ohgection to 
that evidence, the learned Judge ruled that evidence of occupation 
was primd facte sufficient to establish the right of the occupier to 
such use of the water of a stream flowing through or along the 
land occupied by him as a riparian proprietor has, without further 
proof of the nature of his title. 

And, in summing up to the jury, the learned Judge appears to 
have directed them that '^ occupation, unimpeached, is primd facte 
evidence of seizin in fee.'' 

The declaration alleges that the plaintiff was possessed of 

* Prendergaaty O.J.| and Johnaton, J. 



COTTRT OF APPEAL. 195 

certain lands, and was entitled to the flow of a certain stream to ^^^^ 
and through the said land. Whitlock 

The plaintiff alleges no more than possession^ and that allega- p^j^gQ^g j^jrj) 
tion would be proved by proof of occupation. It was not necessary Anothbb. 
to prove title as against a wrong doer. In Chitty on Pleadings^ 
vol. i. p. 71, the rule is thus stated : — ^'The person in possession 
of real property corporeal^ whether lawfully or not, may sue for an 
injury committed by a stranger, or by any person who cannot 
establish a better title.'' So in Bullen and Leake, p. 366, '' A 
possessory title is in general sufficient to support the right.'' 

See also Addison on Wrongs, pages 57 and 58, where it is 
said, — " If the plaintiff's possession (of land) and incidental rights 
are traversed, the plaintiff must prove the fact of his possession 
of the lands to which the right claimed is incident, at the time of 
the commission by the defendant of the grievance of which the 
plaintiff complains. This may be established by the plaintiff's 
own testimony upon the point, or by proof of the exercise of 
acts of dominion, or by general uses and enjoyment, or actual 
occupation." 

It was conceded by Mr. Travers that such was the law in 
England. If the law in England is so, as no doubt it is, then it 
IB the law in New Zealand ; for in this no change in the law has 
been made here. 

For the same reason that want of proof of title affords no 
ground of nonsuit, the objection to the learned Judge's direction 
that he did not direct the jury that they must be satisfied that the 
plaintiff had the right of possession as well as actual possession^ 
also fails. 

Bat the plaintiff also objects that the learned Judge improperly 
directed the jury that if they were satisfied that the plaintiff 
occupied the land, that was sufficient for them, in order to find that 
he was seized in fee. 

In fact, the direction on this point was, ''that occupation, 
unimpeached, is primd facie evidence of seizin in fee." 

The declaration does not allege a seizin in fee. In order 
to maintain the action, it was not necessary to prove a seizin 
in fee ; that being so, the direction on this point is not material, 
unless it be on the ground that it may have affected the damages. 
But the objection was not taken to the ruling as affecting the 
damages; and even if it were, it would seem that the measure of 
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^^'^^ damages in respect of actual loss caused by the diversion of water 
Whttlook (as in this case) is the same, whether the occupant is in possession 

Pabsoks and ^^^^' ^ *^^^® ^^ seizin in fee or for a less estate^ or shows no title 
Akothsb. at all. 

The defendants also contended that the plaintiff should have 
been nonsuited on the ground that there was no evidence that the 
diversion complained of took place in the bed of the stream in the 
declaration mentioned, or otherwise than that the alleged diversion 
was the result of an obstruction on the land of the defendants, 
not in the bed of the stream in question, and without proof that 
the plaintiff was entitled to any easement affecting the said land of 
the defendants. 

In order to render the defendants liable, it would be suf&dent 
to prove that the wat^r had been diverted from its natural course 
by means of a cut on land occupied by the defendants, and that, 
though the cut was not made by them or during their occupancy^ 
ii they had adopted the diversion. For, as a general rule, an 
action will lie against a person who continues a nuisance as well as 
against one who creates it: provided he has power to prevent its 
continuance. In the present case, I think it was established in 
evidence that the defendants were in occupation of land along and 
on the southern boundary of which was a ditch or cut ; and that, 
when this ditch was first cut, it tapped at its western end the 
waters of the stream mentioned in the declaration. The ditch 
was cut ab(5ut fifteen or sixteen years ago (before the defendants^ 
occupancy of the land), and the course of the ditch continued 
beyond the defendants' land to the eastward till it joined the 
natural bed of the same stream at a point above the plamtiffs 
land. The water had, until obstructed by the defendants, flowed 
from the stream through this ditch (which is called the northern 
ditch), from the date of the cutting of it, and flowed on into the 
natural bed at a point above the plaintiffs' land. The defendants, 
at the eastern extremity of the ditch on their land, blocked up the 
ditch, and made a cut along the eastern boundary of their land and 
conducted the water from the ditch to a slaughter yard on their 
land. I^ these facts were proved, then it is established that there 
has been a diversion of the stream through the northern ditch since 
1858. That diversion mayor may not have been actionable by the 
lower riparian owners according to the circumstances, even though 
the water was returned to the stream. However^ the lower 
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riparian owners seem not to have suffered any actual damage^ or at ^^^ 
any rate made complaint^ until the defendant blocked up the Wbixxook 
eastern end of the ditch^ and abstracted the water through the cut p^^^g^^^j^, 
along their eastern boundary. Indeed^ it seems probable that the Anotksb. 
lower riparian land received more water^ or water in better flow 
and larger body^ by reason of the ditch. But upon the defendants 
making the new cut^ the plaintiff suffered actual damage, and the 
question is whether the defendants have done any legal wrong. I 
think that, if the point of diversion &om the stream into the 
western end of the ditch is proved to be on the defendants' land, 
then they are responsible for the diversion, though made long 
before their occupancy. It may be true that the plaintiff has no 
acquired right, by prescription, grant, or otherwise, to have the 
waters flow through the ditch; but as the defendants did not choose 
to permit the waters to flow out at the eastern end of the ditch, and 
as they did not return the water to its natural course at any other 
point, they were, I think, bound to close the western end and 
keep the waters of the stream from flowing into the ditch on their 
land. If the south-eastern extremity of the land occupied by the 
defendants abutted on the natural bed of the stream, it was com- 
petent for them and their predecessors, so far as regards the lower 
riparian owners, to divert the waters from the stream at the 
western corner, or indeed at any point above the lower riparian 
land, and return the water at the eastern end. On examining the 
evidence for the plaintiff, it appears that Mr. Field proves that the 
western end of the deepened drain tapped the stream; and the 
deepened drain is delineated on a plan proved by the vritness, and 
is the northern drain in question. 

Whitlock, the plaintiff, in his evidence, says he saw men on 
the defendants' land deepening the northern drain all the way to 
the new cut. On cross-examination he says, ''The defendants' 
paddock, bounded by the new cut and north drain, is used for 
cattle. I believe the north drain was made to supply cattle with 
water.'' 

This evidence shows that the defendants deepened the northern 
drain ; that it was on their land ; and that the deepened drain 
at its western end diverted the waters from the stream, which 
passed in its natural course through the plaintiff's land. It is un- 
disputed that the defendants obstructed the drain at its eastern 
end^ and abstracted the water there. Consequently there was 
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^^^ evidence to go to the jury that the defendants did divert or main- 
WiQTLoox tain the diversion of the stream. 

PAiKsmraAim ^* ^^* *'®° objected hj the defendants that the learned Jadge 
AvoTHXB. misdirected the jury in directing them that^ if the alleged diver- 
sion took away any portion of the water which flowed from a 
natural watercourse above the land of the plaintiff^ and which 
water^ but for the diversion^ would have flowed to the land of the 
plaintiff^ then^ whether the alleged diversion was from the natural 
channel^ or from any artificial channel on the land of the defen- 
dants connected with it^ it would establish the right of the 
plaintiff to maintain the action. The defendants also objected 
that the learned Judge omitted to direct the jury that the plaintiff 
could not recover in this action for the alleged diversion^ unless it 
took place from the natural bed of the watercourse^ or that the 
plaintiff had a right to the flow of the water along the artificial 
channel on the land of the defendants from which the alleged 
diversion took place. 

These objections appear to be one and the same, stated some- 
what differently. 

It appears^ that at the conclusion of the plaintiff's case, Mr. 
Travers, for the defendants, moved for a nonsuit, on, amongst other 
grounds, that the diversion was not that of a natural watercourse, 
and that there was no evidence of any servitude as to the northern 
drain ; that the point at which the water would have reached the 
old channel was not proved ; that there was some evidence that 
it would have joined to the southward of the double ditch; that 
the defendants were not proved to have had anything to do with the 
creation of the artificial drain ; that it was created in 1858 ; that 
the effect was to carry the water which would have gone into the 
natural course down to the point where the defendants abstracted 
the water from the drain ; and Mr. Travers contended that the 
evidence showed that the claim was for taking away the water from 
the drain ; and that such evidence only went towards establishing a 
servitude ; and that it was essential to the plaintiff's case for him to 
show that at the diversion (meaning the point where the defen- 
dants abstracted the water) the defendants tapped the natural and 
not an artificial watercourse. 

Thereupon the learned Judge stated that he should rule that, 
whether the diversion was caused by tapping an artificial conduit 
or the natural stream, if it prevented the water which would other- 
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wise have flowed in the natural current to the premises occupied ^^^ 
by the plaintiff from so flowing^ there was enough to go to the jury. Whixxooz 

Mr. Travers then addressed the jury, stating that it was p^jMrniBAro 
agreed that the diversions made by the defendants was from an Ajtoxhib. 
artificial stream not shown to have been constructed by them ; and 
that it was also agreed that the diversion took place from an arti- 
ficial drain in the end of the chord of the arc, representing the old 
channel below the western end of the chord. 

On sumnung up to the jury, the learned Judge directed them 
that the right on which the action was founded was that right 
which the occupier of land through which a natural stream runs 
has to the reasonable use of water not inconsistent with the rights 
of the occupiers above or below ; and that, if any portion of the 
water running in such a natural stream, though taken through 
some artificial channel in other lands, is diverted from the natural 
course in which it would have flowed through the plaintiff's land, 
he may maintain an action. 

It will be observed that no point was made by the defendants 
either in moving for the nonsuit or otherwise, as to the condition 
of things at the western end of the drain. Their objection at the 
trial appears to have been that he could not be made responsible 
for obstructing the flow of water at a point on his own land towards 
the eastern end of the drain, and abstracting the water at that 
point through the new cut, because it appeared that they had not 
oonstmcted the drain, and that no easement or right to have the 
water flow through the drain had been proved. 

It was not pretended at the trial that this drain, from the 
commencement to the point of obstruction, was not on the 
defendants' land, but only that they had not constructed it. The 
learned Judge's ruling was of course directed to the case made at 
the trial. 

The defendants appear to have conceived that they could, 
without doing a legal wrong to the plaintiff, obstruct the artificial 
channel, and divert the water through the new cut for two reasons. 
First, because no easement or right was proved in the plaintiff to 
have the water flow through the artificial channel ; and, secondly, 
because the defendant had not made the artificial channel. It is 
clear that this contention was not sustainable. Assuming that the 
plaintiff had no right to have the water flow in the artificial channel, 
they had a right to have the natural stream flow by their land as 



iOO OOTJILT 0¥ APPBAIi. 

^^^ it had been accastomed befirae the artificial channel was made; 
Wxxnoox and if the water had been diverted firom the natural conrBe above 

FAaaaimixD ^^ ^^^^ ^^^ ^^^^ ^7 ^^® plaintiff at a point on and was tliiu 
conducted by the dredn through land now held bjr the defendanli, 
the plaintiff sustained an actionable wrong when the defiendsnts 
obstructed the drain on their land without TP^«g pioviaioii for 
returning the water to its natural course. 

Some other points as to the measure of damages were men- 
tioned in the rule^ but were abandoned at the argument^ and it ii 
therefore not necessary to advert to them. 

The rule is therefore discharged^ with the costs of and incidentil 
to the rule in the Supreme Court and this Court. 

Rule di$eharged, with eotU. 
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BBOGDEN BROTHEKS v. THE QUEEN. ^fa^ g^ 9^ 28. 

Immigration ^e, Aett, 1870, «#. 39, 40, 46, 46, 93, and 1871, #. ^—Croum Bedrest 
Afit, 1871 — Contract in name of Queen — ValidUy — Adoption of irregular con* 
trad — Executory and executed — Set-off, plea of by Crown — Pleay* not indebted," 

"The Immigrat'toii and Public Works Act, 1870" (bs. 89 and 40), enables the 
GoTcrnor to make contract-s and regnlationa for immigration ; and the 45th section 
enables him to appoint an Agent-G-enei*al for the colonj in G-reat Britain. 

The Amendment Act, 1871, s. 4, enacts that all contracts under the Acts of 1870 
and 1871 shall be entered into in the name of the Qaeen, her heirs and successors. 

A contract for the introduction of immigrants, set out in a plea in the nature of s 
set-off pleaded by the Queen to a petition under " The Crown Redress Act, 1871," 
for payment of money under a railway contract, was alleged to hare been entered 
into between Sir G. F. B., the GK>Ternor of the colony, for and on behalf of tho 
colony, by I. E. F., the Agent^G^eneral of New -Zealand, and the suppliants s and it was 
arerred that the contract had been acted upon. 

ITeld, — 1. Per totam Curiam, (Prendergast, C.J., Gillies, J., and Williams, J.,) 
That eyen if the contract was Toid or yoidable on account of the Act of 1871 not 
haying been eomplied with, the Grown could take adyantage of it» as it had been 
adopted and acted upon, and the suppliants had had the adyantage of it ; 

2. Per Prendergast, C.J., That the contract was good in form, the proyisions of 
the Act of 1871 being merely directory ; and semhle that the Act was substantially 
complied with — " for and on behalf of the oolony " meaning " for and on behalf of 
Her Majesty in New Zealand ;" 

3. Per Gillies, J,, That the contract was originally yoid ; 

4. Per Williams, J., That it was incomplete ; 

5. Per totam Curiam, That '' The Crown Redress Act, 1871," not giying the 
Crown a right to plead set-off, as is giyen to it in England by the 24 and 25 Yict. 
c. 84, s. 7 ; and the Set-off Acts of George II. not applying to the Crown ; the Queen 
cannot plead a set-off in the colony : WUliUms, J,, dubitante as to the latter point. 



This was a demurrer to pleas pleaded by the Crown in answer to 

a petition under " The Crown Redress Act, 1871/' removed into 
VOL. m.— Pabt 2. 1 



iOi COURT OP APPEAL. 

1876. the Court of Appeal by consent and by order of Prendergast^ C. J., 
BBooDEir dated the 19th day of April, 1876. 
Bbothbks The petition, dated the 8th day of January, 1876, was as fol- 
TheQumsk. lows: — 

To THE QuEEN^S MoST EXCELLENT MaJESTY. 

YouB faithful subjects, Alexander Brogden, Henry Brogden, and 
James Brogden, all of No. 4, Queen's Square, in the City of 
Westminster, in England, carrying on business as Railway 
Contractors in New Zealand under the style or firm of " John 
Brogden and Sons,'' 
Humbly Show, — 

1. That by a contract in writing, duly made and entered into 
on the 19th day of July, 1873, between the Governor of New 
Zealand, in the name and on behalf of your Majesty of the one 
part, and your petitioners, as contractors, of the other part, for the 
construction by your petitioners of certain works on the Waitaki 
and Moeraki Railway, your Majesty, for yourself, your heirs and 
successors, did covenant with your petitioners (amongst other 
things) that your Majesty would make payments monthly for each 
calendar month as the works to be constructed by your petitioners 
under the said contract proceeded, on the certificate in writing of 
the engineer, at a rate not exceeding 90 per cent, on the value of 
the work actually done as estimated by the engineer, having due 
regard in such estimate to the actual value thereof, and at a 
rate not exceeding 50 per cent, on the value of such plant and 
materials on the ground as might be approved by the engineer as 
fit and necessary for the work as estimated by the engineer, having 
due regard in such estimate to the actual value thereof; such cer- 
tificates for work done and materials and plant supplied in each 
calendar month to be delivered to the Contractors within fourteen 
days after the termination of such month, and the balance, less 
5 per cent., together with the amount deposited as cash security 
(if any) in fourteen days, or as nearly as might be after the 
engineer should have certified under his hand that the works had 
been finally and satisfactorily completed, and that such balance^ 
with the cash security, was due to the Contractors — ^the said 5 per 
cent, to be retained for three months, to insure the fulfilment 
of clause 19 of the conditions of the said contract, and from Tirhich 
sums might be deducted the cost of any repairs or defects, failing 
the Contractors executing the same : Provided always that no 
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sum or sums of money should be considered to be due or owing to 1^. 
tlie Contractors, nor should the Contractors make any claim for Bbogbbk 
or on account of any work executed or maintained by them, or for Beothbbs 
or on account of any plant or materials supplied by them, unless Ths Qubiv. 
such certificate as aforesaid should have been given by the engineer 
as aforesaid, nor should any sum or sums of money so certified be 
considered to be made payable to the Contractors until the expira- 
tion of fourteen days after such certificate should have been pre- 
sented to the Minister for Public Works, nor should any omission 
to pay the amount of such certificate at the time the same should 
be held payable be deemed or held to be a breach of or to vitiate 
the contract ; but in case of such omission, the Contractors should 
be entitled to interest on the amount certified for at the rate of 
ten pounds per centum per annum for such time as such omission 
should continue. 

2. That your petitioners, having become entitled to receive 
from your Majesty, in respect of works done by them pursuant to 
the said contract, the payment of the sum of two thousand three 
hundred and thirty-five pounds four shillings and one penny 
(j62,335 4s. Id.), in respect of which they had duly received from 
the engineer for the time being having the principal charge of the 
works upon the said contract certificates in writing as required by 
the said contract, applied to your Majesty for payment of the same ; 
yet your Majesty has refused to pay the same. 

3. That all conditions have been fulfilled, and all times have 
elapsed, and all things have happened, to entitle your petitioners 
to the payment of the said sum of two thousand three hundred and 
thirty-five pounds four shillings and one penny (jB2,335 48. Id.), 
and to maintain their claim thereto by this petition. 

Your suppliants therefore most humbly pray that your 
Majesty will be most graciously pleased to order 
that right be done in this matter, and that your 
Majesty^s Attorney-General in New Zealand may 
be required to answer the same, and that your 
suppliants may henceforth prosecute their complaint 
in the said Court, and take such other proceedings 
as may be necessary : And your suppliants, as in 
duty bound, will ever pray, &c. 

(Signed) John Brooben and Sons, 
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1876. Pleas. 

Bboodbv Walter Scott ReiDj Solicitor-General of our Lady the Queen 

Bbothxbb for the Colony of New Zealand^ for and on behalf of our said Lady 
Tsx QiTsnr. the Queen, saith, — 

I. That our said Lady the Queen is not indebted to the said 
suppliants as alleged in their petition filed herein. 

II. And for a second plea to the said petition, the said Solici- 
tor-General of our Lady the Queen for the Colony of New 
Zealand, for and on behalf of our said Lady the Queen, saith, — 

1. That on the 27th day of June, 1872, the said suppliants 
entered into an agreement in writing, made between Sir George 
Fergusson Bowen, the Governor of the Colony of New Zealand, for 
and on behalf of the said colony, by Isaac Earl Featherston, Esquire, 
the Agent'General of New Zealand, of the one part, and the said 
suppliants of the other part, and the material part of which said 
agreement, so far as relates to the matters herein pleaded, is in 
the words and figures following, that is to say, — 

"Whereas by 'The Immigration and Public Works Act, 1870,' 
amended by ' The Immigration and Public Works Act Amendment 
Act, 1871,' it is, amongst other things, provided that the Goyeruor 
may enter into such contracts as may seem proper with any per- 
son or persons within or without New Zealand, for the selection, 
conveyance to, and settlement in New Zealand of such classes of 
immigrants, and in such number, as the Governor shall think fit : 
And by the same Act the Governor was authorized to appoint 
some person to be Agent-General of New Zealand in the United 
Kingdom of Great Britain and Ireland, whose duty it should be 
to do all things in relation to New Zealand that the Governor in 
Council might direct : And whereas, by virtue of the authority 
contained in the said recited Act, the Governor has appointed the 
said Isaac Earl Featherston as such Agent-General, and the 
Governor in Council has duly authorized and empowered him to 
enter into such contracts as he might think fit, with a view to 
carry into effect the provisions of the said recited Acts with refer- 
ence to immigration ; and in part exercise of such authority the 
Agent- General (which expression shall, in the construction of 
these presents, mean the Agent-General for the time being for 
New Zealand, appointed under the 45th section of ' The Immi- 
gration and Public Works Act, 1870,') has entered into arrange- 
ments with Messrs. Shaw^ Saville^ and Company, of Leadenhall 
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Street; London^ for the conyeyance of such emigrants from 18^6. 



London or Plymouth to New Zealand as the Agent-General shall BsoaDBir 
require to be conveyed during twelve months ending the seventh Bbotheeb 
March; one thousand eight hundred and seventy-three^ on certain Ths Qubek. 
terms and conditions mentioned in an agreement made between 
the parties^ and dated the seventh day of March; one thousand 
eight hundred and seventy-twO; hereinafter referred to by the ex- 
pression ' the said agreement;' a copy whereof has been handed^, 
to the Contractors: And whereas the Governor and the Con- 
tractors have entered into arrangements for the execution by the 
Contractors; in New Zealand; of railway and other works, in re- 
liance upon which being carried out; and with a view to the 
execution of which workS; the Contractors have selected and sent 
out to the said colony men suitable to be employed on the said 
workS; with their families; and are desirous of sending out other 
such meu; and have applied to the Agent-General; on behalf of the 
Governor; to co-operate with them to effect this object on the 
terms and conditions hereinafter mentioned; which the Agent- 
General on such behalf has agreed to do : Now these presents 
witness that; for the considerations herein appearing; the Governor 
(so fSu* as he lawfully can or may; under or by virtue of the said 
recited Acts or otherwise; but not further or otherwise); for him- 
self and his successors (all of whom are hereinafter included in the 
expression 'the Governor'); so far as the agreements hereinafter 
contained are to be observed and performed on his or their parts 
respectively, doth hereby agree with the Contractors; their ex- 
ecutors, administrators; and assigns (all of whom are hereinafter 
included in the expression ' the Contractor ')> and the Contractors 
and each of them; for themselves and himself; and their respective 
executors and administrators; so far as the agreements hereinafter 
contained are to be observed and performed on their partS; do and 
doth hereby agree with the Governor; his successors and assigns; in 
manner following, that is to say, — 

[The plea then set out provisions for the selection by the 
Contractors and conveyance by the Government of immigrants to 
the colony; and then proceeded :] 

" 5. With a view to a part repayment of the moneys so to be 
paid or expended by or on behalf of the Governor; the Contractors 
will repay to the Governor the sum of ten pounds in respect of 
every adult of the said emigrants who has sailed; or shall her^-r 
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1876. after be embarked as aforesaid ; such repayment to be secured^ 
Bboodsn y^ith interest, by the joint and several promissory notes of the 
Bbothms Contractors, in the form given and so signed as mentioned in the 
The Qrissr. schedule hereto ; such promissory notes in respect of those 
emigrants who have sailed to be handed over to the Agent- 
General in exchange for the sum to be so paid to the Contractors 
as aforesaid, and the promissory notes in respect of those to be 
hereafter conveyed to be handed over to the Agent-General from 
time to time, upon request, immediately after each ship has, 
according to article 14 of the said agreement, proceeded to her 

destination. 

^ ^ ^ * ^ ^ * 

'^ 6. The Governor may deduct the amounts which have from 

time to time become due and payable by the Contractors upon or 

by virtue and according to the tenor of the said promissory notes, 

from any moneys payable by the Governor to the Contractors in 

respect of any railway or other works executed by them; and 

there shall be indorsed upon any contract for the time being in 

force between the Governor and the Contractors with reference to 

such works, and upon the duplicate thereof in the hands of the 

Contractors, a memorandum to the following effect, that is to 

say,— 

" Memorandum. 
" By an agreement made between the Governor and the Con- 
tractors, dated 27th June, 1872, the Governor advances the passage 
money, at £10 per adult, of immigrants into New Zealand, not 
exceeding 6,000 in number, and takes promissory notes of the 
Contractors for each advance, payable by four equal instalments 
at two, three, four and five years from the date of each advance, 
with interest at 6^,per cent, per annum in the meantime, and with 
liberty to the Contractors to pay the principal and interest earlier 
if they please, and with power to the Governor to deduct the 
amounts which have from time to time become due and payable 
upon such promissory notes according to their tenor, from any 
moneys payable by the Governor to the Contractors in respect of 
any railway or other works executed by them under the within 

contract." 

******* 

[The schedule above referred to, containing the form of the 

promissory notes, was here set out.] 
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2. That, in compliance with tlie terms of the said agreement^ 1876. 
the said suppliants selected certain persons as emigrants to be Bboodbv 
forwarded to New Zealand. Bbothbbs 

3. That the said Agent-General caused the said emigrants to Thb Qusbn. 
be conveyed to divers ports in New Zealand^ and that the Go- 
vernor expended in the conveyance of such emigrants the sum of 
£23^796 10s., or thereabouts. 

4. That in part repayment of the moneys so expended, the 
said suppliants, in accordance with the said agreement of the 
27th day of June, 1872, gave to the Agent-General divers joint 
and several promissory notes, all of them the said suppliants', for 
divers amounts, that is to say, — Fifteen promissory notes, all of 
which were made in the form mentioned in the schedule to the 
said agreement, amounting in the whole to jE18,340, and which 
said sum was calculated at the rate of j£10 for each adult 
conveyed. 

5. That two instalments of the said promissory notes, amount- 
ing together to the sum of £9,120, became due and payable in 
respect of the said promissory notes, and that the said suppliants 
have not paid the same or any part thereof. 

6. That interest upon the amounts mentioned in the said pro- 
missory notes, at the rate of 6 per cent, per annum, according to 
the tenor thereof, hath become due and payable, and that, except 
as to certain part of such interest shown in the particulars of 
account hereunto annexed (marked ''A ''), no part of such in- 
terest has been paid, and that there is now due in respect of such 
interest the sum of £2,023 10s., as mentioned in the said particu- 
lars of account. 

7. That, in accordance with the provisions of the said agree- 
ment of the 27th day of June, 1872, the contract mentioned in 
the petition of the said suppliants was, at or immediately prior to 
the time of the execution thereof, indorsed with a memorandum 
in the words and figures following, that is to say, — 

" The amounts which may from time to time become due and 
payable by the Contractors upon or by virtue of, and according to 
the tenor of, any such promissory notes as are mentioned in the 
contract dated the 27th June, 1872, made or purporting to be 
made between Sir G. F. Bowen, the Governor of New Zealand, 
by Isaac Earl Featherston, the Agent-General in London for New 
Zealand, and the Contractors, and a copy of which is hereunto 
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1876. annexed, may be deducted from any moneys payable to the Con- 

Bbooden tractors under this contract and these conditions." 

B BOTHERS 8. That in accordance with the terms of the said agreement 

Thb Quebn. and the said memorandum, the Governor, on behalf of our Lady 

the Queen, has deducted and claims to deduct, from the moneys 

due to the said suppliants under the contract mentioned in their 

said petition, the sum of £2,335 48. Id., part of the said moneys 

due on the said promissory notes, and being a sum equivalent to 

the amount by the said petition claimed. 

III. Third Plea. — The said Solicitor-General of our Lady the 
Queen for the Colony of New Zealand, for and on behalf of our 
said Lady the Queen, saith, — 

1. That the said suppliants, at the time of the commencement 
of this suit, were and still are indebted to our said Lady the Queen 
in an amount exceeding the amount alleged to be due to the sup- 
pliants in their said petition, for that the said suppliants, on or 
about the 80th day of June, 1872, the 16th day of July, 1872, the 
18th day of August, 1872, and the 20th day of September, 1872, 
respectively made and delivered to our said Lady the Queen their 
four joint and several promissory notes in the words and figures 
set forth in the particulars of set-off hereunto annexed, marked B. 

2. That two instalments of principal have, prior to the com- 
mencement of this suit, become due and payable upon the said 
promissory notes according to the tenor thereof respectively ; and 
that neither of the said instalments nor any part thereof has been 
paid to our said Lady the Queen, and which said instalments 
together amount to the sum of £2,102 10s., as appears by the said 
particulars of set-off. 

3. That interest at the rate of 6 per cent, per annum became 
due and payable upon the said promissory notes ; but (except as to 
a certain part of such interest amounting in all to iE378 98.) no 
payment of interest hath been made by the said suppliants in 
respect of the said promissory notes, and there was at the time of 
the commencement of this suit, and still is, due by the said sup- 
pliants for interest as aforesaid, a sum of £383 14s., as appears 
by the said particulars of set-off. 

4. And our said Lady the Queen is willing to set-off the amount 
of the said instalments and interest thereon as aforesaid agabst 
the said suppliants' claim herein. 

[To this plea were attached the particulars referred to in the 
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plea^ showing the interest paid and unpaid in respect of the pro- 1876. 
missory notes given by the petitioners, and the other particulars Bsoodxn 
of the set-off.] Bbothbrs 

Thb QuESir. 
Demurrer to the Pleas. 

I. That the first plea pleaded for and on behalf of our Lady . 
the Queen is bad in substance.'^ 

The following matters of law are intended to be relied upon on 
the ailment of the demurrer to the first plea : — 

1. That the first plea does not traverse any material allegation 
in the petition. 

2. That the first plea, whilst it does not deny the original ex- 
istence of the debt, the right to payment of which is sought to be 
established by the suppliants, sets forth no matter of fact showing 
that such debt had been discharged either before or after com- 
mencement of this suit. 

3. That the first plea does not set forth any matter of fact 
which Her Majesty the Queen can rely upon either in bar to or 
in confession and avoidance of the claim sought to be established 
by the suppliants. 

II. That the second plea pleaded for and on behalf of Her 
Majesty the Queen is bad in substance. 

The following matters of law are intended to be relied upon on 
the argument of the demurrer to the second plea : — 

1. That the agreement of the 27th day of June, 1872, in the 
second plea mentioned, was and is void to all intents and purposes 
whatsoever, by reason that the same was made and entered into 
by Isaac Earl Featherston therein mentioned without any authority 
of law, and that Her Majesty the Queen cannot therefore claim, 
as against the suppliants, to have any benefit under or in respect 
of the said agreement, or in respect of any act, matter, or thing 
done by or on behalf of Her Majesty the Queen under the pro- 
visions thereof. 

2. That the agreement of the 27th day of June, 1872, in the 
second plea mentioned, was and is void to all intents and purposes 
whatsoever, by reason that the same was made contrary to the 
provisions of ''The Immigration and Public Works Act, 1871,^' 
and that Her Majesty the Queen cannot, therefore, as against the 
suppliants, claim to have any benefit under or in respect of the 

* The first plea was at the argament admitted to he had. 
VOL. ni.--PlET 2. 2 
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1876. said agreement^ or under or in respect of any act^ matter, or 



"Ibbogdkn thing done by or on behalf of Her Majesty the Queen under the 

Bbothbbb provisions thereof. 

The Queek. 3. That the agreement of the 27th day of June, 1872, in flie 
second plea mentioned, was and is void to all intents and purposes 
whatsoever; and that inasmuch as the alleged indorsement upon 
the contract in the petition mentioned depends for its effect upon 
the said agreement of the 27th day of June, 1872, Her Majesty 
the Queen is not entitled to have or claim any benefit firom such 
indorsement. 

4. That it is not alleged in the said second plea that the alleged 
indorsement upon the contract in the petition mentioned was 
made with the knowledge or consent of the suppliants. 

5. That it does not appear from the second plea that the 
alleged indorsement upon the contract in the petition mentioned 
was, by reference or otherwise, incorporated with or otherwise in 
any manner formed part of the said contract, so as to bind the 
suppliants. 

6. That it is not alleged in the second plea that any part of 
the moneys alleged to be secured by the promissory notes in the 
said second plea mentioned had become payable by the suppliants 
to Her Majesty at the time of the commencement of this suit. 

7. That the allegations in the second plea contained do not 
show the existence of any right on the part of Her Majesty the 
Queen to deduct the moneys in the said second plea mentioned 
from the moneys the right to payment of which is sought to be 
established by the suppliants. 

III. That the third plea pleaded for and on behalf of Her 
Majesty the Queen is bad in substance. 

The following matters of law are intended to be relied upon on 
the argument of the demurrer to the third plea : — 

1. That Her Majesty the Queen not being bound by the pro- 
visions of the statutes giving the right to plead a set-off, cannot 
avail herself of such statutes for the purpose of setting off the 
alleged claim in respect of the promissory notes in the third plea 
mentioned against the claim of the suppliants as set forth in the 
petition. 

2. That the statutes giving to defendants in actions between 
subjects for the recovery of money the right to plead a set-off do 
not give such a right to the Crown in suits against the Crown. 
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3. That "The Crown Redress Act, 1871/' does not confer 1876. 
upon Her Majesty the power to plead a set-off as against the Bboodbk 
claim of a suppliant under the provisions of that Act to establish Bbothbbs 
his right to the payment of moneys. Tkb Qitbbk. 

4. That a plea of set-off on the part of the Crown to the claim 
of a suppliant under the provisions of '' The Crown Redress Act, 
1871/' to establish his right to the payment of moneys, is incom- 
patible with the provisions of the said Act. 

Joinder in Demurber. 

TVavers for the suppliants. 

/. Gordon Allan {Bell with him) for the Crown (8th and 9th 
May). 

TVavers, for the suppliants, in support of the demurrer.''*' 

As to the first plea, it is understood that the Counsel for the 
Crown will not attempt to support it. 

As to the second plea, the sixth ground of demurrer need not 
be relied upon ; but it is submitted that the agreement set out in 
the plea is altogether void. Its validity depends upon the pro- 
visions of "The Immigration and Public Works Act, 1870,'' 
ss. 39, 40, 45, and 46, and the Amendment Act, 1871, s. 4. 

By the 39th section of the former Act, it is provided that in 
order to give speedy effect to the provisions of the Act, the Go- 
vernor may enter into such contracts as may seem proper with 
any person or persons for the selection of, conveyance to, or 
settlement in any province of the colony of such classes of immi- 
grants, and in such numbers, as the Superintendent of such 
province shall request ; and any such contract may or may not, as 
the Governor shall think fit, form part of any contract for the 
construction of any railway, &c. By section 40, it is enacted that 
'' the Governor in Council may from time to time make regula-* 
tions for the conduct of immigration, &c.'' 

By the 45th section, " the Governor may from time to time 
appoint some person to be Agent-General for New Zealand in the 
United Kingdom/' and it further provides that '^it shall be the 
duty of the Agent-General to do all things in relation to New 
Zealand that the Governor in Council may direct." 

By the 4th section of the Act of 1871, it is enacted that all 

* A note of the argument was sapplied bj Mr. Jaatice Williams, as the Editor 
wMi not present. 



212 COTJET OF APPEAL. 

1876. contracts under the Act of 1870^ or that Act or any Act authoriz- 
BaoGsnr uig the construction of any railway or other work under such Acts^ 
Bbothxbb "shall be entered into in the name of the Queen, her heirs and 
Tes Qvnv. successors. 

But the contract set out in the second plea does not appear to 
have been made in this manner. It is said to have been made by 
Sir G. F. Bowen, the Governor, on behalf of the colony, by I. E. 
Featherston, the Agent-General of the colony. It does not pro- 
fess to be made on behalf of or in the name of the Queen. The 
contract was therefore absolutely void. 

It was necessary for the defendant to show in the plea that the 
contract was made under the provisions of the Acts, or at all 
events for the purpose of carrying out an appropriation authorized 
by statute, otherwise the Governor had no power to enter into it. 
(Churchward v. The Queen, L. R. 1 Q. B. 173; Tobin v. The 
Queen, 16 C. B., N.S., 310; Holmes v. RoUeston, 2 N. Z. Ap. 
Cas. 287.) The Governor cannot delegate the powers given to 
him by the Act of 1870 to enter into contracts, but only powers 
to execute contracts. 

The fact that a benefit has been received under the contract 
can make no difference ; for a contract which is a nullity cannot be 
ratified by adoption. {Story on Agency, s. 24<0.) Moreover, such a 
contract must, on grounds of public poUcy, be made in writing, 
and, if so, any confirmation of it relied upon must also appear to 
be in writing. 

With regard to the third plea — the plea of set-off — ^it is sub- 
mitted that it is bad. Set-off is the creature of statutes — the 
2 Geo. II. c. 22, s. 13, and 8 Geo. II. c. 24, which, as they 
speak of cases between 'f plaintiffs " and ^' defendants,'' do not 
apply to the Crown. {Attorney -General v. Allgood, 1 Parker, 4; 
and Baron de Bode v. The Queen.) The right of set-off must be 
given to the Crown either by statute or by agreement. The 
English Act 23 and 24 Vict. c. 34, s. 7, makes the practice and 
proceedings of the English Courts, in actions between subject and 
subject, applicable to petitions of right, mentioning expressly the 
laws and statutes in force as to pleading, evidence, set-off, &c. 
" The New Zealand Crown Redress Act, 1871,'' is not so specific; 
and as the Crown cannot take advantage of the Acts of Geo. II., 
the third plea must be held bad. 
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J. Gordon AUan^ for the Crown. 1876. 

The contract mentioned in the second plea was neither void bboodbn 
nor voidable. It was a good contract under the provisions of the Beothbes 
sections of '^ The Immigration Act, 1870/' already mentioned, and thb Qttbkv. 
section 93. 

The 93rd section gives the Governor power to appoint agents 
in New Zealand or elsewhere for cflfectually carrying out the 
powers conferred upon him by the Act; and the 48th section 
makes contracts made by agents out of the colony to have the 
same effect as if made within it. The contract was not illegal at 
common law; there is no suggestion that it was tainted with 
fraud; and it does not appear to be in contravention of any 
statute. 

There is nothing to prevent the Governor, independently of an 
Act of Parliament, from entering into a contract of this kind. 

There was no necessity for the contract being made in the 
name of the Queen ; and even if it ought to have been made in 
that form, it would not be void for not being so made. The pro- 
vision in the Act of 1871 may be treated as directory. 

But supposing a mistake has been made, and the contract ought 
to have been made expressly in the name of the Queen, still the 
contract is not void. The Governor may well be the Queen's 
agent for the purpose of the contract. 

And the contract, though irregular, was one which might be, 
and appears to have been, ratified and adopted. In the case of 
The Secretary of State in Council in India v. Kamachee Boye 
Sahaba (13 Moore, P. C. 122), an act done by an agent of the 
Government in excess of his authority, being ratified and adopted 
by the Government, was held to be equally binding as if there had 
been a previous authority. 

Even if the objection would have been good if the contract had 
been still executory, it cannot prevail after it has been executed, 
and advantage taken of it. {Fishmongers* Co, v. Robertson, 5 M. 
& G. 193 ; Renter v. The Electric Telegraph Co., 6 El. & Bl. 341 ; 
and Mayor of Kidderminster v. Hardtvicke, L. K. 9 Ex. 20.) 

As to the suggestion in the grounds of demurrer to the second 
plea, that the plea does not show how the indorsement on the con- 
tract was part of it, the fact of the parties signing the contract with 
the indorsement on it is surely primd facie evidence that it wa9 
part of the contract. 
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1876. With regard to the plea of set-oflT, it is submitted that^ akhongh 

Bboodxk the Queen may not be bound by a statute^ yet she may arail 
Bbothbbb herself of its provisions^ though not specially named : Bac. Ab. 
Thb Quebk. "Prerogative/' E. 5 ; 7 Coke, 32 {a); 11 Coke, 68 (*). 

IVavers, in reply. 

Th& contract is still to a certain extent executory. The Qaeen 
is not a party to the contract. She seeks to avail herself of a part 
of the contract which does not go to its essence. 

Cur. adv. tndt. 

Prendergast, C.J. — The Solicitor-General having intimated 
his intention not to support the first plea, it is not necessary to 
advert to the demurrer to that plea. 

I am inclined to think, though with some doubt, that the third 
plea is not good. I do not think that the Crown Redress Act 
enables the Crown to plead defences which it could not plead 
either at common law or by virtue of other statutes than the CrowB 
Redress Act. It has been considered that the words '' plaintiff'' 
and "defendant'' are inapplicable to proceedings between the 
Crown and a subject ; and as the Statute of Set-off uses these 
words, I doubt whether the Crown has the right to avail itself of 
the statute ; if it cannot, the third plea cannot be supported. 

I think the second plea is an answer to the petition, and that 
the Crown is entitled to judgment on that plea. 

The case is one of a petition to the Crown under " The Crown 
Redress Act, 1871." That Act provides'a mode for the prosecu- 
tion of claims and demands^against the Queen which arise in 
New Zealand. The kind of claims and demands which may be the 
subject of such proceedings are by the 9th section of the Act 
limited to claims and demands founded upon and arising out of 
contracts entered into by the authority of Her Majesty's local 
Government in New Zealand. 

The claim and demand which is the subject of the petition is 
admittedly and beyond doubt a claim founded on and arising'^out 
of a contract entered into by the authority of Her Majesty's local 
Government. 

The contract is made by the Governor in the name of the 
Queen, for the construction' of a railway in New Zealand. 

The second plea is in effect an agreed set-off exceeding the 
claim. But the agreement by virtue of which such right of set- 
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off is claimed is one^ as alleged by the plea^ made between Sir 1876. 
G. F. Bowen^ the Governor of New Zealand, for and on behalf of ssoaDBir 
the colony, by I. E. Featherston, the Agent-General of New Bbothbbb 
Zealand, of the one part, and the suppliants, of the other part. Thb Qvsbk. 

The suppliants demur to this plea on several grounds. Those 
that were argued seem to me reducible to the following : — 

1. That the agreement pleaded is not between the suppliants 
and the Queen. 

2. That the agreement is void, because^ being made by the 
Governor under the Public Works Acts, it is not made in the 
name of the Queen, as it should be by the 4th section of '^ The 
Immigration and Public Works Act, 1871.'^ 

3. Even if the contract could be entered into otherwise than 
in the name of the Queen, by the Governor, or his duly-appointed 
agent, yet that there are no allegations in the plea showing that 
I. E. Featherston was appointed such agent. 

4. That the allegations in the plea showing that the agreement 
has been acted upon by the suppliants on the one side and the 
local Government in New Zealand on the other, are of no avail to 
set up the contract. Other grounds of demurrer as to the defect 
of the indorsement on the railway contract need not be con- 
sidered. 

5. That even if it appeared that I. E. Featherston was suffi- 
ciently appointed and authorized, yet that it does not appear that 
the contract itself is one authorized expressly or impliedly by the 
Immigration and Public Works Acts, or any other Act of the 
Legislature ; and that without such authority no valid contract can 
be entered into by the Governor on behalf of the colony, either by 
himself or his agent. 

As to the first grounds of objection, I think that the contract 
is in effect made on behalf of the Queen, though not, in so many 
words, in her name. It purports to be made by the Governor 
" for and on behalf of the colony .'' The colony is not a person or 
a corporation. Where such language is used, what is meant is for 
and on behalf of the Government of the colony; and that means 
for and on behalf of Her Majesty in New Zealand. 

I am inclined to think that the use of these words disposes of 
any objection that can be made under the second ground; for 
even if it were essential that the contract should, by reason of the 
4th section of " The Immigration and Public Works Act, 1871/' 



216 COTTET OP APPEAL. 

1876. be entered into " in the name of the Queen, her heirs and succes- 
Bbogdbn sors/^ I should think that a contract entered into ^' for and on 
Bbothbbs behalf of the colony" substantially complied with the provisioo. 
The Qubbk. However, even if the provision is not complied with in this case, 
yet as the provision is, as I think, directory only, and not impera- 
tive, the non-compliance with the provision has no efltect on the 
validity of the contract. The object of the provision may reason- 
ably be presumed to be the obtaining of uniformity in the form of 
contracts, and thereby making the form consistent with the legal 
effect. 

The Governor of the colony has no corporate existence. A 
contract made by him in his official capacity is not his con- 
tract — ^it does not enure to his successors in office : any suit in 
respect of it must be by or against the Queen, her heirs or 
successors. 

That being the case, there is a manifest convenience in the 
having contracts made by the Governor entered into in the name 
of the Queen, her heirs or successors. The provision being one 
merely of a regulatory nature, is not, I think, imperative. In Cole 
V. Green (13 L. J., N.S., C. P. 30), it was held that an enact- 
ment whereby it was provided that certain contracts by Paving 
Commissioners should '^ be signed by the Commissioners, or by 
any three of them, or by their clerk,'' was only directory ; and 
the Court in its judgment relied upon the fact that the words were 
affirmative, not negative, and on the absence of any words showing 
an intention that contracts not in conformity vnth the Act should 
be void. Cole v. Green is distinguishable from Fyend v. Dennett 
(27 L. J., N,S., C. P. 315). That case arose npon the Public 
Health Act. That Act empowered local Boards under it to make 
contracts ; and then, in the same section, provides that every such 
contract, &c., shall be in writing, and sealed with the seal of the 
Board, and signed by five or more members. The action was for 
breach of a contract not sealed. The section of the Act provides 
that contracts entered into in the manner prescribed shall be 
binding on the Commissioners, &c. It may be said, therefore, 
that the section impUedly provides that, if the contract is not so 
entered mto, it is not to be binding. 

There was no such language in the statute on which Cole v. Green 

"""^ i^lr w ""^ '' ^•'^'^ ^^ *^« ^* «^^tio^ «f " The Immigration 
and Public Works Act, 1871.- The cases cited are on statutoiy 
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provisions relating to the mode of execution^ and not as to the 1876. 
form. But the same principles apply. I can see no reason why BBoaDnr 
the entering into the contracts in the name of the Queen should Bbothibb 
be considered an essential. Thi Qninr. 

However, even if compliance with the provisions of the 4th 
section is as essential as is at common law the sealing of a contract 
by a corporate body, required to be under seal — ^if such a contract, 
instead of being executory on the part of the corporate body, has 
been executed by it, and the other party to the contract has re- 
ceived the benefit of the consideration moving from the Corpora- 
tion, the other party is bound by the contract, and liable to be 
sued by the Corporation. (See Fiahmongers^ Company v. Robert-' 
aon, 6 M. & G. 131-192; and Mayor of Kidderminster v. Hard- 
wicke, L. R. Exch. 13.) 

So^ also, applying the same principle to this case, this contract 
being in fact one on behalf of the local Grovemment of New 
Zealand — that is. Her Majesty in New Zealand — and the plea 
abundantly averring that the suppliants have had the benefit of 
the consideration moving from Her Majesty in New Zealand, they 
cannot object now that the contract has not been entered into in 
the name of Her Majesty. 

Then as to the objection of the want of averment of appoint- 
ment of I. £. Featherston as agent of the Governor. If the plea 
had simply alleged that the contract was made between the 
Governor and the suppliants, under that averment evidence would 
have been admissible of a contract made on the Grovemor's behalf 
by his duly-appointed agent. But the plea alleges that the agree- 
ment was made between the Governor, for and on behalf of the 
colony, by I. £. Featherston, the Agent-General of New Zealand, 
of the one part. '' The Immigration and Public Works Act, 1870,'' 
empowers the Governor to appoint agents in New Zealand or 
elsewhere for effectually carrying out the powers conferred upon 
him by the Act. It appears, therefore, that the Governor had 
power to appoint I. E. Featherston as his agent to contract. That 
being so, it is not open to inference that I. E. Featherston may not 
have been duly appointed ; for if he were not duly appointed, the 
contract could not be averred to be a contract made between the 
Governor by I. E. Featherston. 

In this view of the plea, it is not necessary to consider the 
efiect of setting out in the plea the contract with its recitaU, and 

VOL. in.— Pabt 2. a 



218 COTJET OP APPEAL, 

1876. amongst others that I. £. Featherston had been appointed Agent- 

BBooDKir General, and that the Governor in Council had appointed him to 

Bbothbbb enter into such contracts as he might think fit, with a view to 

Thb Qubbv. carry into e£Pect the provisions of the said Acts with reference to 

immigration. 

If it had been necessary to rely upon the recitals — if an aver- 
ment in the plea of the mode whereby I. £. Featherston obtained 
authority to make the contract for the Governor were necessary — 
I should have hesitated to conclude that the recitals in the contract 
would be equivalent to such an averment. 

Moreover, the facts alleged in the plea show that the agency, 
even if it had not existed at the time of the making of the contract, 
had been adopted, and there is nothing in the Acts providing for 
a particular mode or form of appointment of an agent; and that 
being so, it was competent for the Governor to adopt the acts of 
I. E. Featherston as those of his agent. In the plea, the contract 
is averred to be made by I. E. Featherston, Agent-General. The 
words "Agent-General'' are words of description; they do not 
mean that he made the contract as Agent-General, else the plea 
would have said '^ as Agent-General." 

The last objection was that the contract itself was not within 
the Governor's powers as expressed in the Immigration and Public 
Works Act. I think it quite clear that it is a contract for the 
selection of immigrants, and as such within the express language 
of the 39th section of the Act of 1870. 

This being the view I take, it is unnecessary to consider the 
novel and somewhat difficult questions raised by Mr. Travers; 
amongst others, the authority of the Governor to contract in the 
absence of express authority, but where there is an appropriation 
of revenues in general terms applicable to such a purpose as is the 
subject of the contract, or where there is no such appropriation. 

The questions have been considered in the neighbouring colony 
of Victoria, where it seems to have been held that the Governor 
has not authority to contract unless under express authority of an 
Act, or under the implied authority of an appropriation ; and yet 
it has been held in the same colony that a wrongful, and therefore 
of course legally unauthorized act by a Government officer^ may 
result in an implied contract on behalf of the Queen, as for instance 
the illegal demand and receipt of Customs dues. 

On the whole, therefore, I think that the judgment of the 



COURT OP APPEAL. 219 

Court should be for the Crown on the second plea^ and with costs. 1876. 
The members of the Court who heard the argument are not agreed bbogden 
on some of the points raised^ but are agreed as to the judgment. Bbothebs 

Gillies^ J. — ^In this case, the first plea demurred to being thb Quebk. 
abandoned by the Crown, no notice need be taken of it. 

The second plea sets up an agreement of 27th June, 1872, 
purporting to be made by the Governor of New Zealand, on be- 
half of the colony, by I. E. Featherston, Agent-General of New 
Zealand, with the suppliants, whereby it was agreed that certain 
moneys becoming payable by the suppliants thereunder might be 
deducted firom amounts payable to the suppliants by the Queen, 
under such a contract as is now sued upon. It was argued that 
this agreement, having been entered into in a mode not in con- 
formity with the provisions of the Public Works and Immigration 
Acts of 1870-71, was void. The agreement was no doubt entered 
into in the name of the Governor instead of in the name of the 
Queen, and by Dr. Featherston as Agent-General of the colony, 
instead of as agent of the Governor duly authorized ; and had the 
contract been executory, I think these objections would have pre- 
vailed, and neither party could have enforced it against the other. 
But the agreement appears to have been adopted and fully acted 
upon by both parties, and the suppliants have obtained benefits 
under it, so that it does not lie in their mouths whilst retaining 
the advantages to disclaim the obligations. The agreement, 
though originally void, not for all purposes, but void as a binding 
contract, was, by the subsequent acts of the parties, raised into 
the position of a binding contract ; and I am therefore of opinion 
that the second plea is good. 

The third plea is a claim of set-off in respect of certain pro- 
missory notes of the suppliants held by the Crown. This, in 
England, would be a good plea under 23 and 24 Vict. c. 34 ; but 
the New Zealand Crown Redress Act of 1871 differs in its terms 
from the English Act, and does not, I think, give the Crown the 
right of pleading a set-off against a suppliant under a petition of 
right. 

The second plea, however, being good, judgment ought to be 
for the Crown, with costs. 

Williams, J. — The suppliants in this case petition the Crown 
under " The Crown Redress Act, 1871,'^ for the payment of the 
balance due on a contract to construct a railway. 
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1876. To the suppliants' petition there are pleaded on behalf of the 

-Q^o^j^Ys Crown three pleas^ to which the suppliants demur. At the hearing, 

Bbothibb the Crown submitted to the demurrer to the first plea; and it was 

Thb QiTZBH. tus to the validity of the second and third pleas that the arguments 

were directed. 

The second plea sets out an agreement between Sir George 
Fergusson Bowen, the Governor of New Zealand, for and on be- 
half of the colony, by Isaac Earl Fcatherston, the Agent-General 
of New Zealand, of the one part, and the suppliants of the other 
part, whereby the Governor, so far as he lawfully may, under or 
by virtue of '• The Immigration and Public Works Act, 1870,'' and 
" The Immigration and Public Works Act, 1871," or otherwise, 
agrees to forward to New Zealand men to be selected by the 
suppliants as suitable to be employed on the works on which the 
suppliants were engaged. 

The suppliants, on their part, agree that they will repay to the 
Governor the sum of iSlO in respect of each adult immigrant so 
forwarded ; and that such repayment shall be secured by the joint 
and several promissory notes of the suppliants, in the form in the 
schedule to the agreement. By this form the notes are made pay- 
able to Her Majesty the Queen and her successors, on behalf of 
the Colony of New Zealand, by instalments bearing interest. 

The agreement contains a further proviso that the Governor 
may deduct the amounts from time to time payable upon these 
promissory notes from any moneys payable by the Governor to 
the suppliants in respect of any railway or other works executed 
by them. 

The plea goes on to aver that emigrants were selected and 
forwarded to New Zealand, that promissory notes were given, and 
that two instalments of the notes, amounting together to jS9,120, 
were due and unpaid. The plea concludes with a claim to deduct 
from the moneys due to the suppliants a part of the moneys owing 
on the promissory notes equivalent to the amounts claimed by the 
petition. 

The 39th section of the Act of 1870 authorizes the Governor 
to enter into such contracts as may seem proper with any person 
or persons, whether within or without the colony, for the selection of, 
conveyance to, or settlement in any province of the colony of such 
classes of immigrants, and in such numbers, as the Superintendent 
of such province shall request. 
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The 56th section of the Act of 1871 provides that the Governor 1876. 
may execute all the powers conferred on him by the above section bsooden 
without any request from any Superintendent of any province. Bbothbbs 

The clear eflTect of the amendment is to give the Governor thb Quebn. 
power to enter into contracts for the selection or conveyance of 
immigrants to the colony generally ; and there can be no doubt 
that the contract set out in the plea is one which the Governor is 
authorized to enter into by the 39th section of the Act of 1870, as 
amended by the 56th section of the Act of 1871. 

The 45th section of the Act of 1870 empowers the Governor to 
appoint an Agent-General for New Zealand in Great Britain, and 
provides that it shall be the duty of the Agent-General to do all 
things in relation to New Zealand that the Governor in Council 
shall direct. 

I think the plea sufficiently alleges that the contract was 
entered into by the Agent-General on behalf of the colony ; and 
that the facts showing that Dr. Featherston had been appointed 
Agent-General, and had been instructed by the Governor in 
Council to enter into the contract in question, are matters of 
evidence. 

The contract has been acted upon by both parties, and the 
suppliants have received all the benefit under it for which they 
contracted. They now contend that, as under the 4th section 
of the Act of 1871 all contracts under these Acts are to be 
entered into in the name of the Queen, her heirs and suc- 
cessors, the contract was void ab initio, and therefore incapable 
of ratification. 

I do not think the contract was void in the sense contended for 
by the suppliants : it was merely incomplete, and, so long as it 
remained executory, could probably not have been sued upon. 

The omission to take the contract in the name of the Queen is 
really an objection of form only. The Governor is the person 
who has power under the Acts to make the contract. On the face 
of it, it is made on behalf of the colony — the colony derives the 
benefit of the performance of the contract by the suppliants ; and 
although it is not taken in the name of the Queen, yet the only 
remedy of the suppliants on such a contract would be a petition to 
the Crown under the Crown Redress Act. 

The contract seems to me to stand in much the same position 
as a contract of such a kind as, when entered into by a Corporation, 



222 COURT OF APFEAIi. 

1876. must be under the Common Seal, but which has been made by 

Bboodbw parol only. 

Bbothbbs If executory, the Corporation cannot sue on such a con- 

Thb Quebjt. tract; but if executed by them, they can recover. This is the 

utmost that could be held against the present contract ; while, on 

the other hand, it might be fairly contended that section 4 is 

directory only, and not mandatory, and that the contract would be 

good in its present shape, even though executory. 

I think, therefore, that the demurrer to this plea should be 
-overruled. 

The third plea is the ordinary plea of set-off in respect of the 
promissory notes. It appears doubtful whether the Statutes of 
Set-off apply to these proceedings. K they do apply, clearly the 
Crown could plead them, though the suppliants might be unable 
to do so. 

It appears by the Attomey'^Generaly. Allgood^ in Parker's Re- 
ports, that the Statute 7 and 8 Will. III. c. 32, for a venire de novo, 
does not extend to the Crown, because it speaks of plaintiffs and 
demandants, and it is contended that the Statutes 8 Geo. II. c. 22 
and 24, under which set-off is pleaded, as they speak of plaintifis 
and defendants, do not apply to the Crown. '^The Crown Re- 
dress Act, 1871,'' provides that the proceedings on a petition 
shall be conducted in the same manner, and subject as nearly as 
may be to the same rules of practice, as an ordinary action; but it 
may be contended that the right to plead a set-off is more than 
a rule of practice. 

The English Act, 23 and 24 Yict. c. 34, regulating the pro- 
cedure under petitions of right, provides expressly that set-off 
shall extend to these petitions. 

The matter is somewhat doubtful, but on the whole I am 
inclined to think that the statute by which the right of set-off is 
given extends only to plaintiffs and defendants ; and as the right to 
plead a set-off may be considered something more than a rule of 
practice, the third plea is bad. 

Jtuifftnent for the Crown, with costs. 
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BE0INA o. MoinCOL. 1876. 

Indictment — Perjury — Jurisdiction — Competency to culminieter otrth — Form of oath Zl 11 
— Sesident Magieirctte — Extended juritdietion — Abandoning excess. ^ 

An indictment for perjury does not, since the 14 and 16 Yiot. c. 100, s. 20, require 
anj ayerment that the Court or Judge had competent authority to administer the 
oath. 

An indictment which ayerred that a certain suit pending before G. L. M., a 
Besident Magistrate, for the reooyery of £100, came on to be heard by G. L. M. as 
Resident Magistrate, and upon the hearing M. appeared as a witness, and was sworn 
before the said 0. L. M. as being such Besident Magistrate, the said G. L. M. haying 
duA and competent authority, &c. ; was held not to be bad for not ayerring that 
the Magistrate had the extended jurisdiction up to £100. 

The form of oath set out in the indictment was not proyed in its precise torms* 
two witnesses giymg eyidonce of forms slightly differing ; but as they were substan- 
tially to the same effect as the oath alleged, the yariance was held immaterial. 

It appeared that the suit in the Besident Magistrate's Court was for £100 on a 
plaint founded on a promissory note payable with interest, and alleging £117 to be 
due, but admitting a payment, .and abandoning the residue of £17, and claiming 
£100 ; but it was contended that it appeared on the fSaoe of the plaint that a larger 
sum was due for interest than was calculated, and therefore that there was not a 
sufficient abandonment to giye the Besident Magistrate jurisdiction under " The 
Resident Magistrates Act, 1867," s. 28. 

Seld, That the abandonment was sufficient. 

This was a Crown case reserved by Johnston^ J. 

Case. 

At the sitting of the Circuit Court of the Supreme Court at 
Christchurch in January, 1876, Charles McNicol was tried before 
me for perjury committed at the hearing of a civU suit in the 
Resident Magistrate's Court at Christchurch. The indictment 
commenced as follows : — 

''The jurors for our Lady the Queen, upon their oath, 
present that heretofore, to wit, at the Resident Magistrate's 
Court holden at Christchurch aforesaid, in the District of Christ- 
church, in the Colony of New Zealand, on the first d&y of 
December, in the year of our Lord one thousand eight hundred 
and seveuty-fiye, before George Lilly Mellish, Esquire, then and 
yet being Resident Magistrate for the District of Christchurch 
aforesaid, and one of the Justices of our said Lady the Queen 
assigned to keep the peace of our said Lady the Queen in and for 
the said colony, and also to hear and determine divers actions and 
suits in the said District of Christchurch, a certain suit then pend- 
ing in the said Court, in which Mary Ann Raphael, executrix of 
the estate of the late Alfred Isaac Raphael, late of Christchurch 
aforesaid, commission agent, deceased, was plainti£P, and one 
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1876. Charles McNicol was defendant, for the recoveiy of the sum of 

Beoika ^100, came on to be heard and determined in due form of law, 

^- and was then and there heard by the said George Lilly Mellish as 

such Resident Magistrate and Justice of the Peace as aforesaid, 

and upon which said hearing of the said suit the said Charles 

McNicol appeared as a witness for and on his own behalf, and was 

then duly sworn, and took his corporal oath upon the Holy Gospel 

of God before the said George Lilly Mellish as being such Resident 

Magistrate and Justice of the Peace as aforesaid, the said Greorge 

Lilly Mellish, as such Resident Magistrate and Justice of the Peace 

"^ as aforesaid, then and there having due and competent authority 

to administer the said oath, that the evidence which he the said 

Charles McNicol should give to the Court there touching tbe 

matter then in question between the said parties should be the 

truth, the whole truth, and nothing but the truth,'^ &c. &c. 

In arrest of judgment. Dr. Foster, for the defendant, objected 
that the allegations of jurisdiction, and of the competency of the 
Resident Magistrate to administer the oath, were insufficient. He 
contended that, although a general averment of competency might 
have been sufficient under the Statute of 23 Geo. II. c. 11, yet as 
the indictment alleged that the Resident Magistrate had competent 
authority as a Resident Magistrate and Justice of the Peace, and 
as it appeared that the action was for £100, and therefore not 
within the jurisdiction of a Resident Magistrate, unless he had 
been appointed under the Act of 1867 to exercise such extended 
jurisdiction — and there was no allegation that he had been so 
appointed — the indictment was insufficient in this respect. The 
learned Counsel relied upon Regina v. Overtim (4 CL B. 83), and 
distinguished the case before the Court from Regifui v. Lavey (17 
Q. B. 496). I said I would reserve the point, if necessary, for the 
consideration of the Court of Appeal. 

The Resident Magistrate, being called as a witness and being 
asked the form of oath which was administered to the defendant, 
stated that it was in these words : '' The evidence which you 
shall give to this Court shall be the truth, the whole truth, and 
nothing but the truth.'' The bailiff who actually administered 
the oath was afterwards called as a witness, and he said it was in 
the following words : '^ The evidence you shall give in this case 
shall be the truth, the whole truth, and nothing but the truth ;'' 
thus differing from the allegation in the indictment and the 
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evidence of the Resident Magistrate. I said I thought either of 
the oaths in evidence would have been sufficient to prove such a 
general allegation as alone is necessary^ that the defendant had 
been duly sworn on the Gospels; but yet I had some doubt 
whether^ the particular form of oath being set out in the indict- 
ment, it was not necessary to prove it as alleged. 

At the trial, the plaint in the Resident Magistrate's Court was 
put in evidence, and was in the words and figures following : — 

''Resident Magistrate's Court, Christchurch. Mart Ann 
Raphael, Executrix of Alfired Isaac Raphael, late of Christ- 
church, Commission Agent, deceased, v, Charles McNicol, 
Christchurch, Bootmaker. 1875, Nov. 25th. The plaintiff 
sues the defendant to recover the sum of one hundred pounds 
due on a promissory note, of which the following is a copy : — ' I 
promise to pay the sum of fifty-one pounds one week from this 
date. I further promise to pay the sum of one pound per week 
for interest on the above loan until paid by me at the office of 
A. J. R. Christchurch, August 12th, 1874. Chas. McNicol. 
ie51 Os. Od.'^' 
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Dr, Foster, for the defendant, contended that it appeared on 
the face of the plaint that the Resident Magistrate had no jurisdio*- 
tion, as it appeared there that there was a miscalculation of the 
amount due on the promissory note for interest, and that the 
claim for the whole of the residue beyond the £100 had not been 
abandoned, under section 23 of '^ The Resident Magistrates Act, 
1867 ;" that if the Court should hold the interest to commence 
from the date of the instrument, the amount left unabandoned 
would be (for one week and one day) £1 2s. lOJd, ; that if the 
Court should hold the interest to commence from one week after 
the date of the instrument, the amount left unabandoned would 
be 2s. lO^d. only ; but there being in either case an excess left 
unabandoned, the Court was not asked to put a construction on 
the instrument, and the Resident Magistrate, under the provisions 

VOL. m.— Pabt 2. 4 
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1876. of the Act^ had no jurisdiction. I intimated that as this objection 
BaaiKA ^^^ ^ot taken before the Resident Magistrate^ I thought he had 
^- jurisdiction ; but I reserved the point. 

The jury found the defendant guilty, and bail was taken for his 
appearance when called upon to receive sentence. 

The question for the opinion of the Court is, whether, under 
the circumstances, the conviction can be supported. 

A. J. Johnston. 

Dr, Foster, for the defendant. 

[The Crown was not represented by Counsel.] 
With regard to the first objection to the indictment, it is a well- 
settled principle that all the ingredients of the offence must be 
distinctly set out ; and in Regina v. Overton (4 Q. B. 88) it was held 
that an indictment for peijury, which insufficiently stated that the 
proceeding at which the oath was taken was a judicial proceedings 
was bad for not stating ** the substance of the offence,'' according 
to the Statute 22 Geo. II. c. 11, s. 1,^ although it was passed for 
the express purpose of removing difficulties in the conviction 
of persons charged with perjury.* It is submitted that either the 
very words of the statute must be used in the indictment, or the 
particulars of the jurisdiction must be set out as at common law. 

In this case the Court knows that the Resident Magistrate has 
not jurisdiction to hear and determine claims up to £100, except 
under circumstances which are not stated in the indictment; that, 
as a BesideDt Magistrate or a Justice of the Peace, he has no 
authority to do so without a special Proclamation. In all cases 
where the averment of authority to administer the oath has 
been held sufficient, the very words of the statute have been 
followed in the indictment. In Lavey v. The Queen (17 
Q. B. 496), an indictment for peijury in a County Court, 
before the Judge of the Court, averred that the witness 

* The 22 Gto. II. o. 11, b. 1, provides that in eyerj indictment for wilful and 
corrupt perjory, "it shall be saffioient to set forth the substance of the offence 
charged upon the defendant, and by what Court or before whom the oeth was 
taken (averring such Court, or person or persons, to haye a competent authoritj to 
administer the same), together with the proper averment or arerments to fslsify the 
matter or matters wherein the perjury or perjuries is or are assigned, witfaoat setting 
forth the bill, answer, information, indictment, declaration, or any part of aay record 
or proceeding, either in law or equity, other than aforesaid, and without aettiqg forth 
the commission or authority of the Court, or person or persons, before whom the 
perjury was committed." 
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was sworn before the said J. M., being the Judge of the 1876. 
said County Court, and " having sufficient and competent autho- bbowI 
rity to administer the said oath/' Here the indictment avers that ^' 
the Resident Magistrate had authority as Resident Magistrate, 
whereas he could only have the authority if the extended jurisdic- 
tion had been proclaimed. In the case just cited, Parke, B., 
said '^ that no intendment can be made in favour of an inferior 
Court that the action pending in it was one over which the Court 
had jurisdiction/' 

In the case of Regina v. Weatley (29 L. J. M. C. 35), the 
allegation respecting the Insolvent Court was : " the said Court 
then and there having sufficient and lawful competent power and 
authority to administer the oath.^' In Regina v. Child (5 Cox, 
202), it was doubted whether '^sufficient authority'' was equiva- 
lent to *' competent authority," under the Statute of Geo. II. 

The Statute 14 and 15 Yict. c. 100, s. 20, follows the . Act of 
Geo. II., and makes it sufficient to set out '^ the substance of the 
oflFence/' 

[Prenoergast, C.J. — It follows that Act, but it leaves out the 
words, '' averring such Court, or person or persons, to have a com- 
petent authority to administer the same;" and in Regina v. 
Dunning (40 L. J. M. C. 58), an indictment for perjury, com- 
mitted on the trial of an indictment before the Quarter Sessions^ 
in which l&ere was no allegation that the Quarter Sessions had 
authority to try the case or to administer an oath on the trial, 
was held sufficient, on the ground of the difference between the 
language of the Act of Victoria and that of the Statute of George 

"•J 

That case may be an authority for holding an indictment good 
without any averment at all of authority, but not for saying that 
such an averment as is made in the present case is to be treated as 
a good one. 

[Johnston, J. — The case of Regina v. Dunning is strictly 
analogous. The Court of Quarter Sessions has power to try only 
certain classes of misdemeanours; and in that case it was held 
unnecessary to aver that the misdemeanour in question was one of 
those. So here the Resident Magistrate has power to try claims 
up to jElOO under certain circumstances, and it seems unnecessary 
to aver that he had the extended jurisdiction.] 

[Frendergast, C.J. — ^The indictment here avers that there was 
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1876. '' a suit pending/' and that it came on to be heard and determined 

BiQnrA ii^ due form of law.] 

__ tJ- It might come on in '^ due form,'' and yet the Court might be 

without jurisdiction. 

In the neit place, as to the form of the oath — ^it might hare 
been sufficient to state the oath in the indictment in general terms^ 
and the proof of either of the forms given by the witnesses might 
have sufficiently proved such averment ; but a special form being 
stated in the indictment, it should have been proved as laid ; which 
was not done by either witness. 

The next point is that the Resident Magistrate had not juris- 
diction according to the evidence, as there was not a sufficient 
abandonment of the excess of the claim above jElOO to give him 
jurisdiction under section 23 of ^^ The Resident Magistrates Act; 
1867." The plaintiff seems to have miscalculated the interest. 
If the interest commenced from the date of the .promissory note, 
there wotdd be a certain amount due ; and even if it commenced at 
the end of a week from the date of the instrument, there would be 
a small sum not abandoned, which the plaintiff might afterwards 
claim, contrary to the policy of the statute. It is submitted that 
interest must be payable from the date of the loan. {Richards v. 
Richards, 2 B. & Ad. 447 ; Roffey v. Greenwell, 10 Ad. & £1. 
222). 

[Prenderoast, C.J. — But is there not a sufficient abandon- 
ment of the excess, whatever it may be ?] 

In Regina v. Stewart (Macas. 636), it was held that a Resident 

Magistrate, having jurisdiction only to the extent of £20, but who 

entertained and allowed a set-off to a larger amount, exceeded his 

jurisdiction ; and that case was followed by Dudley v. Raphael (1 

N. Z. Jur.67). 

Cur, adv. vuli. 

Prendergast, C. J., delivered the judgment of the Court.* 
In this case, three questions were reserved at the trial for the 
opinion of this Court : one as to the sufficiency of the indictment; 
the others arose upon the evidence. 

The indictment, which was for perjury committed in the Resi- 
dent Magistrate's Court at Christchurch, alleges, in short, that on 
a day specified, at the Resident Magistrate's Court for a district 
specified, held at Christchurch before 6. L. Mellish, the Resident 

* Prendergast, CJ., and Johnaton, J., Gillies, J., and WiUiamt, J. 
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Magistrate for the district^ a certain suit then pending for the 1876. 
recovery of one hundred pounds came on to be heard and deter- beoina 
mined in due form of law^ and was then and there heard by the ^• 
said G. L. Mellish^ as such Resident Magistrate, upon which hear- 
ing the said McNicol appeared as a witness, and was then duly 
sworn and took his corporal oath upon &c. before the said G. L. 
Mellish, so being such Resident Magistrate as aforesaid, the said 
G. L. Mellish, as such Resident Magistrate and Justice of the 
Peace as aforesaid, then and there having due and competent 
authority to administer the said oath, that the evidence &c. &c. 

The objection made to the indictment is, in effect, that it is not 
expressly averred therein, and does not appear by necessary infer- 
ence from the allegations therein made, that the Court had juris- 
diction in the suit at the hearing of which the peijury is alleged to 
have been committed, or that the person who administered the oath 
had competent authority to do so. However, as the indictment 
does allege that the said G. L. Mellish, as such Resident Magis- 
trate, had competent authority to administer the oath, and as, 
by law, the Resident Magistrate's Court, held before a Resident 
Magistrate, may have jurisdiction in suits to recover a hundred 
pounds, the reasoning adopted in Lavey v. The Queen (17 Q. B. 
501) exactly applies in this case. In that case, as in this, it 
was objected that it did not expressly appear that the suit' was one 
over which the person who administered the oath had cognizance ; 
and Baron Parke, in giving the judgment of the Court, said that 
it did appear by necessary implication that the person who admin- 
istered the oath had cognizance of the suit ; " for unless he had 
cognizance he could not have had power to administer the oath so 
as to be valid and binding, which is the true meaning of the phrase.^' 
See also Regina v. Lawlor (6 Cox, C. C. 192). 

In Lavey v. The Queen, as in the present gase, it was argued 
that it must be alleged not only that the oath was administered in 
a juflicial proceeding, but also, by an independent averment, that 
the proceeding was one of which the Court had cognizance ; and 
the judgment of the Court in that case, though holding that it was 
sufficient if such cognizance appeared by necessary implication, 
treated the fact of such cognizance as part of the substance of the 
offence. Lavey v. The Queen was before the 14 and 15 Yict. 
c. 100. Since that statute, it has been decided by Reg. v. 
Dunning (40 L. J. M. C. 58)^ that the fact of cognizance of the 
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1876. suit in which the false oath is taken is not^ within the meaning of 
BiGiBTA *t® ^^ 2^^ 15 Vict. c. 100, 8. 20, part of " the substance of the 

,, ^f • offence charged upon the defendant ;" and that as the section of 

McNiooL. _. *!., . i^i^r^^YY 

the Act referred to is almost a re-enactment of the 23 Geo. 11. 

c. 11, except that it omits the words ''averring snch Conrt &c. to 

have competent authority,*' the allegation of competent authority 

to administer the oath, or its equivalent, is a technical strictness 

which may be dispensed with. 

The second objection was that the form of oath alleged in the 
indictment varied from the form proved. The variance is, how- 
ever, not substantial. The form alleged is that the evidence 
which he should give to the Court there touching the matter then 
in question between the said parties should be ''the truth, the 
whole truth, and nothing but the truth.'' The proof by the 
Magistrate was that the form was "that the evidence which 
you shall give to the Court shall be the truth, the whole truth, 
and nothing but the truth," omitting the words " touching the 
matter then in question between the parties." According to the 
evidence of the officer of the Court who actually administered the 
oath, the words " in the case " were used, supplying, in fact, the 
averment in the indictment which the Magistrate did not prove. 

In fact, therefore, the form as alleged was proved. 

However, the variance is unsubstantial and immaterial. In 
Regina v. Southwood (1 F. & F. 356), it was held by Baron 
Watson on Circuit, that a somewhat similar variance was im- 
material. 

As to the remaining question, I think the proof did not show 
a want of jurisdiction. The plaintiff's intention to give the 
Resident Magistrate's Court jurisdiction, and to do so by aban- 
doning the excess of the claims of the plaintiff in respect of the 
note over the amount sued for, is clearly indicated by the terms of 
the plaint. That being so, we are of opinion that the whole excess 
must be taken to have been abandoned, and that the Court there- 
fore had jurisdiction ; and we should have been of the same opinion 
even if it appeared certainly from the plaint that the plaintiff had 
made a miscalculation, and that the sum expressed as abandoned 
would not sufficiently reduce the claim to bring it within the juris- 
diction of the Court. 

The conviction is therefore affirmed. 

Conviction affirmed. 
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CSEYKE V. DBANSFIELD. 1876. 

Coniraei for fuiwre lease — MisrepretentaHons — MaterialU^ — UeacitHon of coiUrtict ~^ io~ift" 

— Practice — Appeal for refitsin^ rule nisi — Court of Appeal Act, 1962, s. 29. jj 23. ' 

When on a treaty for a lease of land and premiaea, to oommenoe at a future time, 
tbe plaintiff, the intending lessor, represented that the Tarious portions of the land 
were held by different lessees under leases till that time ; and the defendant, who 
accepted the lease to commence at the future time, gare evidence that he was induced 
to enter into the contract upon the faith of the existence of the intermediate leases $ 
and it appeared that some of the alleged leases had not been actually executed i 
and that the plaintiff was aware of the &ot i 

Seld, That the defendant was entitled to rescind the contract on discoTcring the 
non-existence of those leases — as for a material misrepresentation, — although he could 
not enforce the oovenantr in them against the lessees, and the plaintiff had not 
oorenanted that the tenants under them would keep the premises in repair. 

Semble — Where there is an appeal on the ground that a rule nisi has been im- 
properly refused, the respondent may be heard on the motion for the rule nisi in the 
Court of Appeal : if he does not then appear, he will be heard to show cause 
against the rale if granted. 

The declaration stated^ — 

1. That the plaintifiP, by deed dated the 31st day of January^ 
1865^ in consideration of the yearly sum of £90^ to be paid by the 
defendant up to and until the commencement of the term thereby 
granted^ let to the defendant a certain parcel of land to hold for 
eleven years from the Slat December^ 1874^ at the yearly rent 
therein mentioned ; and the defendant, by the said deed^ cove- 
nanted to pay to the plaintiff the said yearly sum of £90^ and the 
following is a true copy of the said deed : — 

^'This deed^ made the 81st January^ 1865^ between Alfred 
Richard Creyke^ of &c. (hereinafter called ^'the under-lessor '^)^ 
of the one part^ and Joseph Dransfield^ of &c. (hereinafter called 
'^ the under-lessee ^0 ' Witnesseth that in consideration of the 
payment of the yearly sum of £90 to the said under-lessor, his 
executors^ administrators^ or assigns^ by the said under-lessee^ his 
executors^ administrators, or assigns^ up to and until the com- 
mencement of the term hereby granted, the said yearly sum of £90 
to be paid by equal quarterly payments on &c., in each year, the 
first payment thereof to become due and be made on the first day of 
April now next ensuing ; and also, in consideration of the yearly 
rent hereinafter reserved, and of the covenants and conditions as 
well herein contained as herein implied, and which are respectively 
to be paid, observed, and performed by and on the part of the under- 
lessee, his executors, administrators, and assigns, he, the said 
nnder-lessor, doth hereby demise and lease unto the said under- 
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1876. lessee^ his executors^ administrators^ and assigns^ all that allotment 
Cbbtkb or quarter-acre section of town land situated &c., in the town of 
^- Lyttelton, in the said Province of Canterbury, and numbered &c., 

as the same is delineated in the plan hereon indorsed and thereon 
coloured green, together with all the rights, members, and appur- 
tenances to the same belonging and appertaining, to have and to 
hold the same, with the appurtenances, unto the said under-lessee, 
his executors, administrators, and assigns, for the term of eleven 
years, to commence and to be computed from the 31st December, 
1874 ; yielding and paying therefor during the said term the 
yearly rent of £380 by equal quarterly payments on the 25th day 
of March, the 24th day of June, the 29th day of September, and 
the 25th day of December in each year, the first payment thereof 
to become due and be made on the 25th day of March^ 1875. And 
the said under-lessee doth hereby, for himself, his heirs, executors 
and administrators, covenant with the said under-lessor, his 
executors, administrators, and assigns, in manner following, that is 
to say, — That he, the said tftider-lessee, his executors^ adminis- 
trators, or assigns, will pay to the said under-lessor, his executors, 
administrators, or assigns, the said yearly sum of iG90 up to and 
until the commencement of the said term hereby granted, on the 
days hereinbefore mentioned for payment of the same, without any 
deduction ; and will during the said term hereby granted pay all 
rates, taxes, and other outgoings at the commencement of the said 
term hereby granted payable, or thereafter to become payable, 
whether by the landlord or tenant, in respect of the said premises. 
And also that in case of the breach or non-performance of any 
covenant herein contained or implied, it shall be lawful for the 
said under-lessor, his executors, administrators, or assigns, to re- 
enter upon the said demised premises, and to determine the estate 
of the said under-lessee, his executors, administrators, or assigns, 
both at law or in equity, either immediately or at any time after 
any such breach or non-performance. And that if a certain term 
of eleven years created by a certain deed of lease dated the 31st 
December, 1864, and expressed to be made between the said under- 
lessor of the one part, and the said under-lessee of the other part, 
shall be determined by the said under-lessor, his executors, ad- 
ministrators, or assigns, for or on account of the breach or non- 
performance of any covenant in the said deed of lease of the 31st 
day of Deceml^r, 1864, contained or implied, or if the payment of 



CX)IIBT OF APPEAL. 233 

the said yearly sum of £90 or any part thereof shall be in arrear 1876. 
for the space of twenty-eight days^ then these presents and the cbetdi 
interest of the said under-lessee, his executors, administrators, and «• 

assigns^ in the said premises shall thenceforth cease, determine, and 
become void. And it is hereby declared that no covenants for 
title shall be herein implied on the part of the said under-lessor, 
his heirs, executors, or administrators, by virtue of an Ordinance, 
&c. And it is hereby declared that it shall be lawful for the said 
under-lessor, his executors, administrators, or assigns, to enter upon 
the said demised premises at any time during the said term hereby 
granted, and if the said rent or any part thereof shall be in arrear 
in respect of the said premises, to distrain for the said rent or any 
part thereof then in arrear immediately upon the same becoming 
in arrear, without being obliged to await the period mentioned in the 
said Ordinance or any period whatsoever. In witness whereof the 
said parties hereto have hereunto subscribed their names, the day 
and year first above written. — A. B. Creyke, Josh. Dransfield. 
Signed by the said A. R. Creyke and Joseph Dransfield in the 
presence of Charles Clark, Land and Estate Agent, Christchurch.^' 
2. That the defendant has not paid to the plaintiff the said 
yearly sum of £90 up to and until the commencement of the said 
term and on the days in the said deed mentioned; and the 
defendant has not paid to the plaintiff the said yearly sum, or any 
part thereof, on the said days in the said deed mentioned, since the 
27th day of January, 1870, and the sum of i£405 is now due and 
unpaid on account of the said yearly sum. Wherefore the plain- 
ti£f seeks to recover from the defendant the sum of £406. 

Fleas. 

1. That he denies all the material allegations contained in the 
declaration. 

2. That upon the treaty between the plaintiff and the defendant 

for the lease set out in the declaration, the plaintiff falsely and 

fraudulently represented and stated to the defendant that the 

premises comprised in the said lease were then held by several 

persons under leases executed to them by the plaintiff for terms of 

eleven years, computed from the 31st day of December, 1863, and 

subject to the payment by such persons to the plaintiff during 

such terms of rents amounting in the whole to more than the sum 

of jS400 by the year, and to the performance of certain covenants 
VOL. nL— Pabt 2. 6 
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1S76. in such leases expressed and implied. Whereas in tmth and in 

Cmn ^*^* ^^® ^^^^ premises were not then held by such persons under 

.^^ ^' such leases ; nor were they subject during the said term of deTcn 

years to the payment of such yearly rents and to the performance 

of such covenants as represented and stated by the plaintiff to the 

defendant as aforesaid^ as the plaintiff then well knew. 

2. That the plaintiff then made to the defendant such false and 
fraudulent representations and statements as aforesaid for the 
purpose of inducing the defendant to accept and take from the 
plaintiff the said lease of the said premises set out in the declara- 
tion^ and to enter into the covenant contained in the said lease for 
the payment of the yearly sum of £90^ up to and until the com- 
mencement of the term thereby granted ; and the defendant was^ 
by the false and fraudulent representations and statements by the 
plaintiff made to him as aforesaid^ induced to accept and take the 
said lease^ and to enter into the said covenant therein contained, 
for the payment of the said yearly sum of jE90 up to and until 
the commencement of the said term thereby granted. 

3. That the payment of the said yearly sum of iE90 having 
been in arrear for the space of twenty-eight days after the 27th 
day of January^ 1870^ as stated in the declaration^ the plaintiff 
thereupon and in consequence thereof^ in pursuance and exercise 
of the powers in that behalf reserved to him in and by the said 
lease^ elected to make void the said lease and to determine the 
interest of the defendant in the said premises comprised therein; 
and thereupon^ and by force and virtue of such election by the 
plaintiff^ the said lease and the interest of the defendant in the said 
premises ceased^ determined^ and became void. 

Replication 
Denying all the material allegations in the defendant's pleas. 

Issues^ and Findings thereon. 
1. Did the plaintiff^ by deed dated the 31st day of January, 
1865, as set out in the first paragraph of the declaration, in con- 
sideration of the yearly sum of j690 to be paid by the defendant 
up to and until the commencement of the term by the said deed 
granted, let to the defendant the parcel of land described in the 
said first paragraph of the declaration, to hold for eleven years 
from the 31st day of December, 1874, at the yearly rent in the 
said deed mentioned ; and did the defendant by the said deeds 
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covenant to pay to the plaintiff the said yearly snm of £90, as in 1876. 
the said first paragraph of the declaration is alleged ? — Yes. Crbteh 

2. Has the defendant paid to the plaintiff the said yearly sum _ ^* 
of £90 up to and until the commencement of the said term, and on 

the days in the said dded mentioned ? — No. 

3. Has the defendant ps^id to the plaintiff the said yearly sum 
of £90, or any part thereof, on the days in the said deed men* 
tioned, since the 27th day of January, 1870 ? — No. 

4. Did the plaintiff, upon the treaty between the plaintiff and 
the defendant for the lease set out in the said first paragraph of 
the declaration, falsely and fraudulently represent and state to the 
defendant that the premises comprised in the said lease were then 
held by several persona under leases executed to them by the 
plaintiff for the term of eleven years, from the 31st day of December, 
1873, and subject to the payment by such persons to the plaintiff 
during such term of rents amounting in the whole to more than 
the snip of £400 by the year, and to the performance of certain 
covenants in such leases expressed and implied ? — Yes. 

5. Were the said representations and statements false, to the 
knowledge of the plainttff ? — Yes. 

6. Did the plaintiff then make to the defendant the said false 
and fraudulent statements for the purpose of inducing the defen- 
dant to accept and take from the plaintiff the said lease of the 
said premises, as set out in the said first paragraph of the declara- 
tion^ and to enter into the covenant contained in the said lease 
for the payment of the yearly sum of £90^ up to and until the 
commencement of the term thereby granted? — Yes. 

7. Was the defendant induced by the said false and fraudulent 
representations and statements to accept and take the said lease, 
and to enter into the said covenant therein contained for the pay- 
ment of the said yearly sum of £90, up to and until the com- - 
mencement of the said term thereby granted ? — ^Yes. 

8. Did the plaintiff, in consequence of the payment of the said 
yearly sum of £90 having been in arrear, in pursuance and in 
exercise of the powers in that behalf reserved to him by the said 
lease, elect to make void the said lease, and to determine the 
interest of the defendant in the premises comprised therein ? — ^No. 

9. What sum of money (if any) is now due to the plaintiff, and 
unpaid, on account of the said yearly sum of £90 ? — None. 

The cause came on to be tried before Johnston, J., at the 
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1876. Circuit Sittings held at Christchurch aforesaid^ on the 17th 
Obxtkb January, 1876. 
_. ^' The following are the material parts of the evidence given at 

the trial : — 

Charles Clark said : '' I am a land and estate agent at Christ- 
church. ... I was employed as plaintiff's agent in 1864 and 
1865. I was a partner in the firm of Luck and Clark. I continued 
as his agent till March, 1875. It was my business to collect rents 
and moneys owing to plaintiff. I have received moneys from 
defendant on account of plaintiff up to 24th June, 1870. . . . 
Since that date I have received no moneys on account of plaintiff 
from defendant. I have demanded payment at least once in each 
quarter from June, 1870, till I ceased to be agent. . . . 

On cross-examination, he stated : '' Defendant refused to pay, 
on the ground of misrepresentation previous to signing tlie lease. 
He also said he should look to Mr. Creyke to get the money already 
paid. In 1863 and 1864, Luck and Clark were plaintiff's agents. 
I became sole agent in 1866. I remember, in 1864, receiving 
instructions from plaintiff as to letting to Dransfield. The property 
is Town Section No. 32 in the town of Lyttelton, fronting on 
Oxford Street and London Street. In December 1864, the section 
was covered with buildings; it was divided into eight sub-allot- 
ments. Each allotment was let to a separate tenant. I received 
instructions from Creyke as to dealing with these allotments. The 
instructions to Luck and Clark from Mr. Creyke were to write to 
Mr. Dransfield a letter stating that the rents receivable from pre- 
sent tenants during the next ten years amounted to the sum of 
£402 per annum. In the memorandum he gave me, it appeared 
the allotments were leased for ten years, and I represented that to 
Mr. Dransfield. I produce press copy of a letter which I sent to 
Mr. Dransfield. This is a memorandum of instructions given to 
me by Creyke (marked A.) [Read.] ChCh Nov. 8 1864 in pencil. 
[It contained the names of the lessees, the numbers of the sections, 
and the rent of each.] Press copy letter read (annual inoomCj 
£402) (marked B) : 

Christchurch, 2nd December, 1864. 

Deab Sib, — By yoar note, it is quite plain that you have wholly misundentood 
the businesB on which our Mr. Luck had couTenation with you yesterday. 

In order to make it quite clear to yon, we enclose a plan of the properly, with the 
several cottages marked thereon, with the rents to the ends of the present leases 
marked to each, the annual income being to us £402. At the end of ten yean, all the 
buildings wiU come to us, and pass at the same time to the freeholder. 
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Kow we hare been offered an extension of lease, or rather a new one, for twenty- 1876. 

one jears, at an advanced rent. This we shall refose, unless we can make something 

by it ; and we therefore offered to the tenants the terms at first sent to yon as one Oubtkx 
of them, which terms they have refused ; and we now offer you as an individual, apart T)RAKBViKCt> 
yrom any interest you have in the present lease , to give you an over-lease of the whole 
for £100 per annum for ten years, at which time the present leases expire, and after 
that, for eleven years more, at £500 per annum. 

You will please to understand that we cannot divide the property ; and unless 
you or some one else choose to take it as a whole, we shall decline the offer made 
to UB by the freeholder. 

Tou will be as able as ourselves to calculate what it is likely the property will be 
worth to you after ten years. Of course, you will gain nothing until that time ; and 
the difference of the rental of the buildings on the land for the second period, eleven 
years, and £500, the rent we shall require, is the proJU to yourself. 

It would be better, if you think anything more of the subject, for you to come 

over and see us ; but as you are now in possession of all particulars, you can perhaps 

write us your answer, which we will thank you to give by Tuesday next, as we have 

to accept or decline the offer to us. 

We are, &c., 

Joseph Dransfleld, Esq. Luox AHD Olabk. 

The only difference between our present offer and the first is, that this is by far 
more advantageous to your side, as we are proposing to deal with you only. 

'' That letter we sent to Mr. Dransfield. Shortly after I had 
an interview with him in Christcfaurch. Subject to altered terms^ 
he agreed to take the place. I prepared a memorandam of pro- 
posal^ containing altered terms^ to be signed by him. The terms 
were furnished by Mr. Creyke. [Proposed agreement admitted 
and read^ marked C] Proposal was made by Dransfield. That is 
the document I prepared from instructions furnished by Creyke. 
The lease was drawn upon that proposal. 

Messrs. Luck and Olark, Agents for A. B. Creyke, Bsq., Ohristohurch. 

Lyttelton, 16th December, 1864. 
OsNTitBiEEsr, — I understand that Mr. Creyke holds Town Section No. 82, 
Lyttelton, from which he receiyes the following rentals : — 

Ground rent from X;^0Z^oii ^'fne« £100 



•> it 

f> n 

ft yt 

ft it 



LouisBon 

Do. (second piece) 

Billings 

Benshaw 

Dransfield ... 

Do. (second piece) 

Brook 



160 

27 10 

27 10 

81 

25 a 

20 

22 

£408 



The said land being leased for eleven years from 81st December, 1868, and having 
now about ten years to run. 

I hereby agree to take a reversion of the lease of the said Toim Section No. 82 
for a period of eleven years from the 81st December, 1874, and to pay to Mr. Creyke 
for the same the sum of £80 per annum quarterly, from 8l8t December, 1864, to 
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1876. Slst December, 1886, a rental of three hundred and eighty pounds (£880) steriing 
per annum, payable quarterly. Such rental of £90 to be in addition to thfl rent now 



^^^^^^' payable by me to Mr. Creyke ; auoh lease to contain a coyenant to secure to me anj 
DsAiTfiiiBLD. ^^ ^^^ present leases (on precisely similar terms to which they are now held) which, 
may lapse to Mr. Creyke. 

I agree to sign a lease or an agreement, as requisite, containing the usual dauaes, 
oorenants, and conditions, as soon as the same can be prepared — such leaae to be 
prepared by lessor^s solicitor at lessee's expense. 

JoflH. Dbahbtzbu). 
Witness to the signature of Joseph Dransfield — 

Charles Clark, Land and Estate Agent, Christohnrch. 

" I went to Lyttelton and saw Mr. Dransfield. We walked 
round the premises^ and after that he signed the proposal. I be- 
lieve now that all those premises were not under lease to the 
tenants mentioned. Some^ I believe^ had not signed their lease. 
I think the leases of lots 2, S, 4, 5, and 6 were prepared^ but not 
signed.'^ 

'^ Lots 2 and 3^ Louisson ; lot 4, Billings ; lot 5^ Benshaw ; lot 
6^ Brooke. 

''There were only three leases signed on 15th December^ 1864. 
Dransfield^s lease was in existence. It is dated Slst December, 
1864 j runs from Slst December^ 186S. Creyke spoke to me 
about the leases not being signed on several occasions. I thought 
at the time I got the instructions all the leases were signed. Mr. 
Creyke afterwards asked me if Mr. Travers had returned me all 
the leases signed. Some of the tenants represented themselves as 
tenants from year to year^ and left their holdings. No rent was 
paid on Louisson's account after December^ 1871. Creyke left the 
colony in February^ 1865. He spoke to me before leaving gene- 
rally about his unexecuted leases^ and these among the number. 
He told me to look Mr. Travers up ; and if he did not get them 
completed^ I was to do so myself. Louisson, Benshaw, BillingSj 
and Brooke did not execute their leases afterwards. The unexe- 
cuted leases remained in my possession till March 4, 1872. I 
then handed them over to Messrs. Hanmer and Harper, as solici- 
tors for Mr. Creyke. They gave me a receipt for them. Billings' 
name is among the executed ones, and was not executed ; one lease 
was signed, the other was not. I am not aware of any steps being 
taken to compel execution of the leases. A fire occurred in 
Lyttelton on 24th October, 1870, which destroyed all the build* 
ings. The section was made waste, and continues so to this day. 
Notice was sent to such tenants as had leases, to rebuild; but they 
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did not. Creyke received for insurance money £600. I passed 1S76. 
the money to his credit. He did not rebuild on the land. It was Obbtkb 
shortly after the fire that defendant began to repudiate his liability. 
Creyke returned to the colony in the end of 1874 — December, I 
think. He directed me to write to Mr. Hawkins, one of the 
tenants, to know whether, if Mr. Creyke were in a position to 
grant a lease of certain lots in Town Section 32, Mr. Hawkins 
would take them ; and if so, what rent he would give, and what 
amount he would expend in rebuilding. 

[Deed 81 January, 1865, read (marked H). It recited the 
various leases, and contained covenants that as the leases fell in, 
from forfeiture or otherwise, Creyke would convey the residue 
of the terms to Dransfield.] 

That deed was executed in further pursuance of the proposal 
signed by Dransfield. The rentals in C mentioned were at that 
time being actually received from the tenants. Before he left the 
colony, Mr. Creyke brought the lease to me. I donH think the 
leases were signed by Mr. Creyke at the time he entered into 
arrangements with Dransfield. 

There were four tenants who did not execute. 

The defendant was called, and among other things stated as 
follows : — " I am a merchant in Christchurch and Lyttelton. I 
remember receiving, in December, 1864, a letter from Luck and 
Clark (B) . I remember signing proposal C. I was living on the 
property then. I remember examining the buildings on the land 
after I got the letter and before I signed the deed. I relied on 
the representations that those premises were leased. I accepted 
the lease on account of the income from the leases for ten years. 
I would not have entered into the agreement if I had been 
aware that the premises were not under leases for the ten years. 
I know the several persons whose names were given as tenants. I 
remember when the fire occurred in 1870. Before the fire 
occurred, I was not aware that the leases had not been signed by 
some of the tenants. After I became aware that the leases bad 
not been signed, I did not pay any mbre rent. Application was 
made, and I refused to pay it. I made a claim to Mr. Creyke 
after the fire for the money I had paid. The section is now as it 
was after the fire. In December, 1874, I received notice to 
rebuUd.'' 

Cross-examined : ** Mr. Creyke was to receive the income for 
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1876. ten years. I took it on the understanding that the leases would 
OsgTKM ^6 *11 correct. My solicitor gave me to understand that it was 
^' important for me that the tenants should be bound to rebuild. 

My solicitor did not tell me the leases were not executed. I 
recollect taking over Louisson's holdings. I rented them at £20 
a year. I had no interview with Mr. Hamilton^ and said nothing 
about the unexecuted leases. Mr. Travers acted for both parties 
in the arrangement for the agreement. When I rented Louisson^s 
buildings^ I was aware Louisson had vacated the premises^ but not 
that he had not executed the lease. At the time of the agreement^ 
I held my own piece and a piece formerly Billings^s. Billings still 
had one. I did not inquire of the tenants the terms on which 
they held. I depended on what Clark and my solicitor wrote. 
The agreement was afterwards carried out by deed. This is my 
signature (to H). I did not take notice of the deeds ; I depended 
entirely on my solicitor. When I found that the leases were not 
executed^ after the fire^ I did not apply to Clark or to Creyke's 
agent for any lease. I have not taken any proceedings to compel 
Creyke to grant me a lease. My principal loss was from want of 
a covenant to rebuild.'' 

Edward William Roper said : ^' I am in partnership with 
Dransfield. I remember the fire in Lyttelton in October^ 1870. 
Shortly after the fire I made inquiry at Messrs. Hanmer and 
Harper's office why the buildings were not reinstated. I ascer- 
tained the sub-leases had not been signed^ and therefore they could 
not compel the tenants to rebuild." 

Upon the trials the jury returned a verdict on the issues as 
above. 

A motion was afterwards made for a rule calling on the de- 
fendant to show cause why the said verdict should not be set aside 
and judgment entered for the plaintiff^ or a new trial granted 
between the parties^ on the grounds — 

(1.) That the second plea^ on the face of it^ is no answer to 
the declaration^ inasmuch as the representations therein alleged 
and set forth appear to be collateral to the granting of the said 
lease by the plaintiff and the taking of the same by the defendant. 

(2i) That it appears that there was no privity of contract or 
estate between the defendant and the persons by whom the leases 
mentioned in the said plea were represented to be held. 

(8.) That it is not alleged^ and does not appear that the defen- 
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dant could have been in any way benefited by payment by the 1876. 
said persons of the rents payable by the said persons^ or by the cebtkb 
due performance of the covenants by the said persons in such ^ «• 
leases expressed or implied. 

(4.) That it appears that the said representations could not 
have induced or affected the defendant in taking the said lease in 
the declaration set out. 

That the verdict is against the weight of evidence. 

Johnston^ J., decided against the said application, and refused 
to grant such rule, but on the application of the plaintiff's Counsel 
gave him leave to appeal. He held that although the last ground 
was matter for argument proper to go to the jury, for the purpose 
of satisfying them that Dransfield was not induced to enter into the 
contract by the statement of the existence of executed leases sub- 
ject to covenants by parties with whom he had no privity and 
against whom he could not have enforced the covenants, yet if the 
jury believed in his statement that he would not have entered into 
the agreement but for his belief in the truth of the representations 
made to him regarding the execution of the leases, it was com- 
petent for them to do so, and therefore the verdict ought not to be 
disturbed. 

The question for the opinion of the Court of Appeal was 
whether the said Supreme Court ought to have granted the said 
rule to show cause upon the grounds above mentioned, or any or 
either of them. If yea, a rule to show cause to be granted 
according to the judgment of the Court of Appeal, and to be 
afterwards argued and disposed of in that Court pursuant to the 
provisions of *'The Court of Appeal Act, 1862.'' And if nay, 
then this appeal to be dismissed, with costs against the appellant. 

G. Harper appeared for the appellant ; and Joyntj for the re- 
spondent, was present in Court. 

[Prendergast, C.J. — If the respondent appear on the motion 
for the rule nisi, must he not be prepared to argue the case at once ? 
Does not the 29th section of " The Court of Appeal Act, 1862," 
mean that where there is an appeal on the ground of the refusal 
of a rule nisi in the Court below, the respondent may be heard on 
showing cause^ if the rule be granted and he has not appeared on 
the motion?] 

Joynt elected not to appear till a rule should have been 

granted. 

yOL. UL— Past 2. 6 
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1876. G. Harper then moved for a rule nm ; but abandoned all the 

Cbxtes grounds relied on by the Court below, except the last — ^namely, 
_^ *• that the verdict of the jury was against the weight of evidence. 

Johnston, J., the Judge before whom the case was tried, 
reported to the Court that he would have been satisfied with a 
verdict for the plaintiff; that he had directed the jury that it was 
competent for them to disbelieve the defendant's representations 
as to the inducement which operated on his mind upon his 
entering into his contract, although they might think he belieyed 
at the time of the trial that what he then stated was trne; that 
although he (the Judge) might, had he been on the jury, have 
given a verdict for the plaintiff, he could not say he was dissatis- 
fied with the verdict for the defendant, as the jury might have 
believed the defendant's testimony to be correct. 

G. Harper, — It is submitted that the verdict was against the 
weight of evidence — ^that, indeed, there was no evidence su£Gicient 
in law to support the plea. There was no evidence of such a mis- 
representation as in point of law could constitute fraud ; and the 
Court must see that such circumstances existed as could constitute 
fraud, or damage consequent upon the representation, in order to 
support the verdict. To entitle a party to rescind a contract on 
the ground of fraud, there must be very clear proof of it ; and the 
contract must be based upon the false representation, which must 
be the substantial consideration for it. The representation must 
be material to the contract, and the consequence must be damage 
to the other party. 

The defendant must have relied solely on the documents pro- 
duced at the trial, there being no evidence to show that Clark, 
the agent of the plaintiff, told him in so many words that the leases 
were executed. It is submitted that the existence of the leases, 
with the covenants, could have been of no advantage to the de- 
fendant, and could not therefore have been the inducement for his 
entering into the contract. The representations, which were really 
in writing, notwithstanding the defendant's evidence, clearly shoir 
this. 

In the case of Lord Gilbert Kennedy v. The Panama^ New 
Zealand, and Australian Royal Mail Company, Limited, (L. R. 2 
Q. B. 580,) it was held that an innocent misrepresentation is not 
ground for a rescission, unless there is a complete difference in 
substance between the thing bargained for and the thing obtained. 
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The documents on which the plaintiff relies w^e put in on 1876. 
cross-examination^ and are to be taken along with the defendant's Cbbykb 
evidence. There was no privity between the defendant and the ^' 

plaintiff's lessees. The plaintiff offered to rebuild. It may be 
admitted that the more proper course would have been to ask the 
Judge to rule that the defendant's oral evidence ought not to be 
allowed to contradict the material representations in the deed ; but 
it is submitted that the oral and documentary evidence being before 
the jury^ their finding was clearly against the weight of the 
evidence. The faet that no damage did or could accrue from the 
representation must greatly affect the question of its materiality. 

Rule nisi granted, 

Joynt (18th May) showed cause; and G. Harper appeared in 
support of the rule. 

Joynt, for the defendant. — The granting of a new trial on the 
ground of the verdict being against the weight of evidence^ is a 
matter for the discretion of the Court ; and the Court will not 
disturb the verdict unless it sees clearly there will be a failure of 
justice. 

The only real ground suggested for granting a new trial is, that 
the representations which the defendant said had operated on his 
mind as inducements to enter into the contract could not have 
influenced his mind, because they were not material. But it is 
submitted that the evidence shows that, throughout the whole 
transaction, the plaintiff acted upon the representation that the 
leases were executed and perfected. The document A proceeded 
from the plaintiff's agents, and contains the instructions given by 
him to his agents for the purpose of their mraking representa- 
tions to the defendant, and shows that the existence of the leases 
for eleven years was held out as an inducement to him to enter 
into the over-lease. Exhibit B, the letter of the 2nd December 
sent to the defendant, encloses a plan of the property, with the 
several lettages, and states the rents to the ends of the present 
leases, marked for each, " the annual income being to us £402" 

All the statements in these documents are evidently made in 
order to induce the defendant to take the over-lease. The bargain 
would have been a preposterous one but for the representations as 
to the leases. The transaction culminated in the document C, 
which^ though it appears to have emanated from the defendant, 
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1876. was drawn by Clark from instructions furnished by tbe plaintiff, 
Cmtib ^^^ ^^ *^® ultimate agreement upon which the lease of 31 st Decem- 
V. her, 1864, (D,) was granted. Afterwards comes the deed of 31st 
January, 1865, (H,) reciting the various leases from the plaintiff to 
the various lessees of the land ; and in it the plaintiff covenants, 
when the leases or any of them fall in by forfeiture or otherwise, 
to convey the residue of them to the defendant. That surely adds 
to the probability that the existence of the leases operated on tbe 
mind of the defendant in entering into the transaction. 

It has been suggested that the defendant's repudiation of tbe 
lease was an after-thought ; but as to the finding of the jury on the 
sixth and seventh issues, it is to be taken that there was no other 
inducement held out to the defendant but the existence of the 
leases with the proper covenants. The defendant's speculation 
rested upon the very ground that the buildings were to be kept in 
repair till the expiration of the ten years. 

The case of Piggott v. Skelton (Johnson, 34-1), a striking case, 
materiaUy bearing on the question of constructive fraud, is an 
illustration of the mode in which a Court of Equity would deal 
with a case like this. There, a lessor of building land represented 
to an intended lessee that he could not obstruct the sea-view of 
houses to be built on the laud, because he himself was under a 
lease for 999 years, with covenants which restricted him from 
. doing so. After the lessee had got his lease and built houses on 
the faith of the representation, the lessor surrendered his lease and 
got a new one, without the restrictive covenants ; but the Court 
of Chancery restrained him from building so as to obstruct his 
lessee's sea-view. In Lord Kennedy v. The Panama ^c. Mail 
Company, Blackburn, J., says (p. 587), — " It is enough to show that 
there was a fraudulent representation as to any part of that which 
induced the party to enter into the contract which he seeks to 
rescind.'' 

In re Royal British Bank, Nicola' Case (3 DeG. & J, 387), 
where the question was whether representations made by the Bank 
had induced Nicol to become a shareholder, Turner, L.J., said 
(p. 439), — '^ It is not, in my opinion, sufficient for them to prove 
that there were other representations by which the purchase may 
have been induced." 

Reynell v. Sprye (1 DeG. M. & G. 660) is to the same effect; 
^nd Lord Cranworth there says (p. 708),— ^' The case is not at all 



OOUBT OF APPEAL. 246 

varied by the circnmstance that the untrue representation, or any 1876. 



of the untrue representations, may in the first instance have been cbetkb 
the result of error. If, after the error has been discovered, the ^ ^* 
party who has innocently made the incorrect representation suffers 
the other party to continue in error and act on the belief that no 
mistake has been made, this, from the time of the discovery, 
becomes, in contemplation of this Court, a fraudulent misrepresen- 
tation, even though it was not so originally/' 

In The New Brunswick and Canada Railway and Land Co. v. 
Muggeridge (1 Dr. & Sm. 381), the Vice-Chancellor says it 
appears necessary to uphold this as a principle, that those who 
issue prospectuses ^^ are bound to state everything with strict and 
scrupulous accuracy, and not only to abstain from stating as fact 
that which is not so, but to omit no one fact within their know- 
ledge which might in any degree affect the nature, or extent, or 
quality of the privileges and advantages which the prospectus holds 
out as inducements to take shares/' It devolves upon the person 
making a false representation to establish that the representation 
could not have operated upon the mind of the contracting party 
to whom it was made. The facts of this case bring it quite within 
the principle laid down in Piggott v. Stration, and were sufficient 
to warrant the interference of a Court of Equity. 

[Prenderoast, C.J. — Do you say that notwithstanding the 
lapse of time and the receipts of money, the position of the 
parties has not been changed ?] 

No change has occurred. The defendant has received no 
benefit from the contract which gave the plaintiff any right to 
enforce it. 

G. Harper J in support of the rule. 

The questions are, first. Whether the false representations were 
made, and formed the inducement for the defendant entering into 
the contract ; and next. Whether they were material and were part 
of the consideration for the contract ? It has been said that the 
recitals in the document H strengthen the evidence of the repre- 
sentations ; but it is submitted that that deed is not founded upon 
the original contract. It cannot be denied that some representa- 
tions were made respecting the leases ; but the question is. What 
was the object and what was the operation of those statements ? No 
doubt the leases to the various tenants were mentioned in the docu- 
ments A find B ; but why should it be said they were mentioned for 
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18^6. the purpose of inducing the defendant to enter into the contract 
Obbtkb ^^^ upon ? The representation of the plaintiff amounted to this : 
«. f' I cannot give you the premises at present^ but you shall have them 

' at the end of the term^ or as the leases fall in/' There is nothing 
to show that it was intended by the plaintiff to hold out the 
existence of the leases as an inducement. Then how can it be 
said that the representation was material in respect of the future 
enjoyment of the property by the defendant ; and how could it be 
a material part of the consideration for the contract ? He could 
not have any benefit from the existence of the leases^ as he had no 
covenant from the plaintiff that the premises were to continue in 
the same condition in which they then were. He could not 
enforce the covenants of the leases against the lessees. He did not 
wish the liability of the tenants to remain^ for he desired to take 
their places. The force of those authorities is admitted^ in which 
it has been held that a party to a contract cannot turn round upon 
another and say^ '^ You should not have been so improvident as not 
to ascertain more about the facts and circumstances before entering 
into the contract.^' But they are not applicable to the present case. 
The case of Siratton v. Piggott is clearly distinguishable. The 
under-lessee there> before buildings made inquiries as to the 
covenants of the lease, and said he would not have built on the 
ground had he not expected the continuance of the restriction in 
the covenant binding his lessor. In this case, no connection 
whatever is shown between the defendant and the other lessees, or 
any power on his part to insist upon their maintaining the premises 
in the same condition. 

Cur. adv. vutt. 

Pbsndeeoast, C. J., delivered the judgment of the Court.''^ 
In this case a motion was made before Mr. Justice Johnston 
on behalf of the defendant for a rule nisi to show cause why judg« 
ment should not be for the plaintiff, notwithstanding the verdict 
of the jury in favour of the defendant on the second plea, on Tarious 
grounds, — or a new trial granted on the ground of the verdict on 
the same plea being against the weight of evidence. 

The rule nisi was refused, but the plaintiff had leave to 
appeal to this Court ; and at the present sittings, Mr, Harper, for 
the plaintiff, in prosecution of that appeal, applied for a rule nisi, 

^ ^ndergut, J^., Johnaton, J., GKUieB, J., and WiUiuns, ^. 
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but only for a new trial, on the ground tliat the verdict on the 1876. . 
second plea was against the weight of evidence. Oektkr 

No question, therefore, was raised here, or has to be con- ^' 
sidered, as to the effect or sufficiency of the plea. Moreover, if 
under the allegations in the second plea evidence was admissible 
of disaffirmance by the defendant of the contract on discovery of 
the falsity of the representation, no issue to that effect having 
been raised, there was no such question for the consideration of 
the jury, nor is there for this Court on this application — the 
question being, according to the practice of the Supreme Court, 
limited to whether the findings of the jury on the issues raised 
upon the plea are against the weight of evidence. 

The main points urged by the plaintiff at the argument were, 
that the evidence did not show such a representation as could, in 
law or fact, have induced the defendant to enter into the covenant; 
and that the evidence showed that he did not in fact rely upon the 
representation, and was not induced by it to enter into the 
covenant. 

It was not contended on behalf of the plaintiff that the repre- 
sentations relied upon by the defendant were true in fact, nor that 
they were not untrue to the knowledge of the plaintiff. 

The declaration was on a covenant by the defendant contained 
in a deed whereby the defendant covenanted to pay an annual sum 
from 1864 to 1874, in consideration of a lease thereby granted by 
the plaintiff to the defendant of a section of land in Lyttelton, to 
commence in 1874 at an annual rent. 

During the negotiations between the plaintiff and the defen- 
dant which resulted in an agreement for the lease, the plaintiff 
represented to the defendant, in effect, that the section of land was 
divided into eight lots, and there were seven separate tenancies ; 
the rent received from each tenant was represented, and that the 
total from all the tenants was £403. But, in addition, the repre- 
sentation relied upon as false and material was made ; and this 
representation was involved in a proposal that the defendant should 
pay as rent £500 a year, ''after the expiration of the present 
lessees' term.'* 

Moreover, the plaintiff, by his agent, stated as follows : — '' In 
order to make it quite clear to you, we enclose a plan of the 
property with the several lettages marked thereon, with the rents 
to the end of the present leases marked to each, the annual 
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1876. income being to us £402. At the end of ten years^ all the 
OsjsYXM buildings will come to us^ and pass at the same time to the 
^' freeholder/' 

And further, '' You will be as able as ourselves to calculate 
what it is likely the property will be worth to you after ten years. 
Of course you will gain nothing until that time, and the difference 
of rental of the buildings on the land for the second eleyen years, 
and £500 — the rent we shall require — ^is the profit to yourself/' 
Thereupon the defendant agreed to ''take a reyersion of the 
lease/' 

As a fact, at the time of the representation three of the leases 
did not exist. Of those that did exist, the defendant held two as 
lessee. A fire occurred in 1869, whereby all the buildings were 
destroyed. 

The deed sued upon does not contain any provision whereby 
the defendant could enforce, either against the plaintiff or his 
imder-tenants, any covenants contained in the under-leases ; and 
upon this fact it is argued on behalf of the plaintiff that the repre- 
sentation, though false, could not, in the nature of things, hare 
induced the plaintiff to enter into the contract ; for it was con- 
tended, if the defendant relied on the representation of the existence 
of a binding contract between the plaintiff and his under-tenants 
to rebuild, the defendant would have required that the contract 
between him and the plaintiff should have been carried into effect 
in a different manner than the deed sued upon ; that the defen- 
dant would have required that a privity should have been created 
between himself and the under-tenants, or that the plaintiff should 
have bound himself to the defendant by covenant to enforce the 
covenants against the under-tenants. 

But we think that the representations as to rents payable under 
leases for ten years, and as to the buildings, were of such nature as 
to be material. It is not necessary that the subject-matter of the 
contract should be substantially different from that contracted for. 
''There is/' says Blackburn, J., in giving the judgment of the 
Court in Kennedy v. Panama ifc. Mail Co, (L, R. 2 Q. B. 587), 
" a very important difference between cases where a contract may 
be rescinded on account of fraud, and those in which it may be 
rescinded on the groimd that there is a difference in substance 
between the thing bargained for and that obtained. It is enough 
to show that there was a fraudulent representation as to any part 
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of that which induced the party to enter into the contract which 1876. 
he seeks to rescind/' 

We think that the jury were justified in finding that, as a fact, 
these representations were material, and did influence the defen- 
dant, and induce him to enter into the contract. 

If, then, the plaintiff made this representation with a know* 
ledge of its untruth, the jury were justified in finding that the 
representation was fraudulently made. 

In the judgment above referred to it is said that " if it could 
be shown that there was mala fides in the representation, as, for 
instance, if it was false to the knowledge of those who made it, we 
should have had no doubt that the contract to take the shares 
might be avoided, and the shares returned .'' 

We think, therefore, that the rule must be discharged, with 
costs, to be taxed in the Court below. 

Rule discharged. 



Mtuf 11, 12, 
THBEIiKELD y. BLACEETT aud Othbbs. 23. 



CatU^lrttrtf Rivers Acta, 1870, w. 26, 27, 28 ; 1871, *. 4— Po«»r# of Consenatora— 
Diverting river — Plea — Necessary works — JEmharrassing plea. 

The Canterbury Birors Acts, 1870 and 1873, passed for the management of 
rirera, and for making protectiye works to lessen the damage occasioned bj their 
orerflowy empowers ConserTators to constrnct works for securing lands within certain 
districts, against the irmption and OTerflowing of riTera, and for carrying off their 
saperflaons waters. 

Seld, That the Conservators had power to dirert a river, sach diversion being 
neoeesarj for the purposes of the Act. 

A plea alleging that a diversion of a river, complained of in the declaration, was 
necessary for the purposes of the Act, was held sufficient, although it did not allege 
that the river was one which overflowed, and although its form tended to create such 
embarassment for want of particularity as would have justified an application to 
amend. 

This is an appeal under section 4 of '^ The Court of Appeal Act 
Amendment Act, 1870,'^ from a judgment of the Supreme Court 
(Johnston, J.), Canterbury District, on a demurrer to a plea. 

The declaration stated — 

I. That the plaintiff is lawfully possessed of certain parcels of 

land respectively shown upon the plan annexed to these presents, 

and thereon coloured pink, being the sections numbered 1621, 

1698, 1694, 1695, 1894, 2312, and 2556 on the map of the Chief 

Surveyor of the said Province of Canterbury, setting out rural 

land in the Mandeville district of the said Province of Canterbury. 
YOL. in.— Pabt 2. 7 
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1876. 2. That the defendants heretofore^ to wit between the Ist day 

TF««T.yw.Ti" of September, 1873, and the Ist day of May, 1874, nnlawfnlly, 

^' wrongfully, and improperly cut, deepened, enlaiged, and widened 

AXD Othxbs. & certain drain running along the north-eastern boundary of certain 

sections of land numbered 5223, 5226, 6981, 7057, 7071, and 7407, 

which said drain is shown upon the plan hereto annexed by a line 

of pink colour. 

8. That during the respective periods in the last paragraph 
mentioned, the defendants unlawfully, wrongfully, and improperly 
constructed and erected, and from thence hitherto have maintained, 
and still maintain, divers embankments and mounds* upon and 
along a certain road shown upon the said plan hereto annexed, and 
thereon called the Bangiora Swamp Boad, and which said embank- 
ments and moimds run parallel with and alongside the said drain 
in the last paragraph mentioned, so as aforesaid cut, deepened, 
enlarged, and widened by the defendants. 

4. That the said embankments and mounds so unlawfully^ 
wrongfully, and improperly constructed and maintained by the 
defendants from the time of the construction and erection thereof, 
unlawfully and wrongfully penned back and obstructed, and still 
continue unlawMly and wrongfully to pen back and obstruct, the 
flow of the waters of a certain river called " the Cust^' along its 
natural and regular course, and caused the waters of the said river 
to be diverted from their natural and regular course along the bed 
of the said river and to flow along the said drain, so as aforesaid 
cut, deepened, enlarged, and widened by the defendants, and to be 
discharged into a certain other drain called '' the Bangiora Main 
Drain,'' and thereby, at divers times, unlawfully and wrongfully 
caused a large quantity and volume of water, which water ought 
to have flowed, and but for the said embankments and mounds, 
and the wrongful acts of the defendants as aforesaid, would have 
escaped and flowed by other ways, to be discharged into and pass 
and flow along the said Bangiora Main Drain, and past the said 
lands of the plaintifi^ known as Bural Sections 1621, 1693, 1695, 
and 2556 respectively, and thereby wrongfully and improperly 
caused, at divers times, a large volume and great quantity of water 
which ought to have flowed, and, but for the aforesaid wrongful acts 
of the defendants, would have flowed and escaped by other ways, 
to flow with great force, violence, and impetuosity along and upon 
the said lands of the plaintiff. That by reason of the said aUeged 
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grievances, and of the waters of the said River Cust being so as 1B^6, 



aforesaid unlawfully and improperly penned back and diverted, thbblkbld 
the said waters burst and overflowed the banks of the said Bangiora ^ ^' 
Main Drain, undermined, washed away, swept away, and wholly aito Othbbs* 
destroyed a large quantity of the said lands of the plaintiff, and 
the said water at divers times overflowed the whole of the said 
several parcels of land of the plaintiff before mentioned, and re- 
mained upon the said several parcels of land for a long time, and 
the said lands of the plaintiff were and are greatly diminished iu 
value. 

5. That by reason of the aforesaid wrongful acts and conduct 
of the defendants, and by their continuance and maintenance of 
the said embankments and mounds, and of the said drain so cut, 
deepened, and widened as aforesaid, the plaintiff's said lands are 
being gradually washed away and undermined, and are placed in 
danger of, and are subject and liable to, being flooded and over- 
flowed by large quantities of water, which, but for such embank- 
ments, mounds, and drain, would and ought to flow and escape by 
other ways, and away from the plaintiff's said lands : 

Wherefore the plaintiff claims that the defendants may be 
decreed by this honorable Court to pull down and abate the said 
embankments and mounds, and to fill up the said drain so cut, 
deepened, widened, and maintained by them as aforesaid, and to 
do all other necessary acts and things so that the waters of the 
said River Cust may flow in their accustomed channel : 

And, further, that the defendants, their servants, workmen, 
and agents may be restrained by the injimction of this honorable 
Court from diverting, or penning back, or in any way interfering 
with the natural and proper flowing of the waters of the said River 
Cust: 

And that the defendants may be decreed to pay to the plaintiff 
the sum of j£500 for the damages sustained by him by reason of 
the grievances in the declaration mentioned : And that the 
defendants may be ordered to pay the costs of this action : And 
that the plaintiff may have such further and other relief as the 
circumstances of the case may require, and as to this honorable 
Court shall seem fit. 

Take notice, that the plaintiff seeks to recover the sum of £100 
for special damages sustained by him by reason of the destruction 
of the herbage growing upon the said lands^ the destruction of 
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1876. certain sheep and lambs depasturing upon the said lands, and 
'r^Nxia^ *^® expense incurred by him in removing the water from his said 
_ •• land. 

AHD OtHSBS. X^LEA. 

1. That the Provincial Council of the Province of Canterbury, 
on or about the 7th day of May, 1873, by resolution passed 
pursuant to the provisions of " The Canterbury Rivers Act, 1870/' 
decided that all that part of the Province of Canterbury therein 
and hereinafter mentioned and described, that is to say, — All that 
portion of the province commencing at, &c., should be consti- 
tuted a district for the purposes of " The Canterbury Rivers Act, 
1870 ;" that the name of such district should be " The Mandeville 
and Rangiora Drainage District," and that the number of Con- 
servators for the said district should be five. 

2. That the part of the said Province of Canterbury above 
described comprises the parcels of land mentioned in the first 
paragraph of the declaration. 

3. That forthwith, on the said resolution being passed, the 
Superintendent of the Province of Canterbury took the necessary 
steps provided by the said Act for the construction of a Board of 
Conservators for the said district. 

4. That before the committal of the alleged wrongful acts and 
grievances mentioned in the declaration, the said defendants, 
Henry Blackett, Malcolm Duncan, Edward Mulcock, and Charles 
Young, and one James Guild, were duly appointed and elected a 
Board of Conservators for the said district pursuant to the said 
Act, and continued to be and were such Board until and at the 
time of the committal of such alleged wrongful acts and grievances. 

5. That so soon as the full number of members of the said 
Board had been filled up as aforesaid, and before the committal of 
the alleged wrongful acts and grievances aforesaid, the said Super- 
intendent, by proclamation in the New Zealand Gazette and the 
Gazette of the said province, declared the said Board to be duly 
constituted. 

6. That the said alleged wrongful acts and grievances men- 
tioned in the declaration were done and committed by the defen- 
dants Henry Blackett, Malcolm Duncan, Edward Mulcock, and 
Charles Young, and the said James Guild, acting as and being 
such Board of Conservators of the said district as aforesaid, and 
under and in exercise and execution of the powers and authorities 
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conferred on and vested in them as such Board of Conservators of 1876. 
the said district as aforesaid by tlie said Acts, and not otherwise ; Thbklkbi^ 
and that the works and thins^s complained of in the declaration _ *• 
were such as the said defendants, acting as such Board, might i_vj) OT^sBS. 
lawfully do and perform under and in exercise and execution of 
such powers and authorities as aforesaid ; and that it became and 
was necessary, for the purposes contemplated by the said Act, and 
for carrying into efiect the objects for which the said district was 
so proclaimed and the said Board was so constituted as aforesaid, 
. that the defendants, acting as and being such Board, should do, 
perform, and execute the works and things complained of in the 
declaration. 

7. That the said defendants Brobert Hawthorne and Henry 
McCutchen did the acts complained of as the servants and by the 
command of the said defendants Henry Blackett, Malcolm 
Duncan, Edward Mulcock, and Charles Young and the said James 
Guild, as such Board of Conservators of the said district as afore- 
said, and not otherwise. 

Demurrer stating that a matter of law intended to be argued 
is, that "The Canterbury Bivers Act, 1870," docs not authorize 
the obstruction or diversion of the River Cust in the plaintiff's 
declaration mentioned, or any river. 

Joinder in Demitrber. 

The plaintiff gave notice that on the argument he would rely 
on the following matters of law : — 

1. That ''The Canterbury Rivers Act, 1870,'' does not 
authorize the commission of the acts and things complained of in 
the plaintiff's declaration. 

2. That it is not alleged and it does not appear that the River 
Cust in the plaintiff's declaration mentioned is within the M an- 
deville and Bangiora Drainage District in the defendant's plea 
mentioned. 

3. That it is not alleged and it does not appear that the said 
alleged wrongful acts were done and committed within the said 
district, or that the Board in the defendant's plea mentioned had 
any authority to do and commit the same outside of their said 
district. 

4. That it is not alleged and does not appear that the acts and 
causes of action complained of were necessary for the purpose of 
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1876. providing for the making, repairing, and maintaining of protectiTe 
Thbslkxld works to prevent or lessen any damage Tirhich might be occasioned 
^ ^' by the overflow or by the breaking of the banks of any river within 
ahdOthkbs. the said district. 

5. That it is not alleged and does not appear that the said 
alleged wrongful acts and causes of action were made and done for 
the more e£fectually defending and securing any lands or tene- 
ments within the district against the irruption or overflowing of 
any river, or for draining or carrying off any superfluous fresh 
waters within the district. 

6. That it is not alleged and does not appear that the said 
Bivcr Oust was under the control and management of a Board of 
Conservators in the defendants' plea mentioned. 

7. That, assuming the said alleged wrongful acts to be author- 
ized by the said Act, it is not alleged and does not appear that 
the consent in writing of the plaintiff was obtained by the said 
Board before doing the said acts complained of. 

8. That, assuming as aforesaid, it is not alleged and it does not 
appear that the said Board has contracted and agreed with the 
plaintiff as to the amount of compensation to be paid to him by 
reason of the said alleged wrongful acts, or that the amount of 
such compensation has been settled in manner provided by the 
said Act, or that there has been any payment or legal tender of 
any amount as a compensation for the losses and damages 
admitted to have been sustained by the plaintiff through the acts 
of the defendants or the said Board. 

The demurrer was argued on the 28th day of September, 1875, 
by Garrick for plaintiff, and Joynt for defendants ; and on the 
22nd day of October, 1875, Johnston, J., gave judgment over- 
ruling the demurrer. 

The judgment is reported in 1 N. Z. Jur., N.S., p. 61. 

Garrick and Dr> Foster, for the appellants. 

Thjs is an appeal against a judgment of the Supreme Court on 
a demurrer to a plea. The seventh and eighth grounds of 
^demurrer will not be relied upon. 

The first six grounds embody the question whether the Act of 
1870 and the incorporated Act of 1872 authorize the performance 
of the works complained of in the declaration, and whether the 
matter relied upon as a defence is suflSicientl^ pleaded. 
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The first substantial point in the case is that the Acts relied 1876. 
npon do not authorize the defendants to divert a river. ^miucin^ 

" The Canterbury Rivers Act, 1870/' s. 26, defines what is «• 
within the jurisdiction of the Board. " As far as is necessary for the htd Oxhxbs. 
purpose of providing for the making, repairing, and maintaining of 
protective works to prevent or lessen any damage which may be 
occasioned by the overflow or by the breaking of the banks of any 
river within any proclaimed district, whether such river shall or 
shall not in any part thereof be navigable, or be altered by the 
flow or ebb of the tide, — such rivers, and all streams, sewers, and 
watercourses which now do or hereafter shall or may, directly or 
indirectly, communicate with any such river, and aU walls, banks, 
culverts, bridges, dams, floodgates, and other works erected or to 
be erected, in, upon, over, or adjoining to any such rivers, and all 
other protective works, shall be, from and after the time of the 
incorporation of the Board, to all intents, construction, and 
purposes, within and subject to the jurisdiction of the Board of 
the district within which the same may happen to be, or for the 
protection of which the same may be erected or made.'' 

The 28th section restrains the scope of that provision by pro- 
viding that Road Boards are to have the control till it is taken over 
by the Conservators. Section 27 defines the powers of the Board, 
and says, — '' It shall and may be lawful for the Board to decree and 
ordain any works, aids, and defences, or any alteration in the gauge, 
dimensions, course, direction, or situation of any old or existing 
works, aids, and defences, to be constructed, made, or done for the 
more effectually defending and securing any lands or tenements 
within the district against the eruption or overflowing of any rivers, 
or for draining and carrying off the superfluous fresh waters 
according to the discretion of such Board ; and also in like manner, 
and at their discretion, to decree and ordain any former works, 
aids, or defences against any rivers, streams, sewers, or water- 
courses within their jurisdiction to be abandoned and given up, 
and new works, aids, and defences to be made and continued in 
lieu thereof; and any such aids and defences may be erected, made^ 
and maintained by the Board without their district, if, in the 
opinion of the Board, they shall be required for protecting any 
lands or tenements within the district." 

What is complained of is the damming and diverting of a river 
beyond the district. 
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1876. It is submitted that the maintenance of protective works does 

ThbelksuT ^o^ include the damming and diverting of a river. It is ancient 

^' law that it is illegal to divert a watercourse unless the diversion be 

ASD Othebb. authorized or justified by particular circumstances. {Angell on 

Waters, s. 97.) 

There is nothing said about diverting a river in the preamble 
or enacting clauses of the Act. 

A statute in derogation of the rights of the subject is, in its 
nature, a private Act, and is to be construed differently from a 
public Act. 

An Act of Parliament establishing a Court of Requests for 
claims against persons residing in a particular district, was held to 
be a public local and personal Act within the 5 and 6 Yict. 
c. 97, s. 5, relating to limitations of action. {Cock v. Gent, 12 M. 
& W. 234.) So a Building Act was held to be of a local and per- 
sonal nature, in Richards v. Easto (15 M. & W. 244). 

Powers given by such an Act must be strictly pursued; and 
those on whom they are conferred are restricted to what is neces- 
sary for the purpose of carrying out the Act, and cannot go beyond 
it. [Colman v. The Eastern Counties Railway Company, 16 L. J* 
Ch. 80.) Macey v. The Metropolitan Board of Works (33 
L. J. Ch. 377) illustrates the same doctrine. In Simpson v. The 
South Staffordshire Waterworks Company (34 L. J. Ch. 380), it 
was held that a public company, claiming statutory powers, must 
prove clearly and distinctly, from their Act of Parliament, the 
existence of those powers ; and if there is any doubt as to their 
extent, that doubt must operate for the benefit of the landowner 
interfered with. 

In the 4th section of the Act of 1873, which gives powers of 
borrowing for the more effectual protection of the lands within 
the jurisdiction of the Board, nothing is said about diversions of 
water. 

In the next place, the defence is not well pleaded under the 
New Zealand Rules of Court. It may be admitted that the pica 
might have been good in form in England — Beaver v. Mayor of 
Manchester (8 El. & Bl. 44), where a plea that the matters com- 
plained of were lawfully done under the powers of an Act was held 
good. (See also Watkin v. The Great Northern Railway Company, 
16 Q. B. 961.) But it does not comply with the New Zealand 
Rules of Practice, r. 48 and r. 76. To comply with rule 43, the 



COURT 01" APPEAL. 257 

primary facts should be stated whicli justified the application of the 1876. 

powers of the Act. TnBBLiaLD 

Joynt and M, Chapman, for the respondent, «• 

With regard to the first question^ which arises on the construe- abd Othxbs. 
tion of the Acts of 1870 and 1873, it has been contended that they 
ought to be treated as couferring a benefit upon individuals, and 
therefore ought to be construed strictly against the persons bene- 
fited. But it is submitted that these Acts were passed not merely 
for the benefit of individuals, but for the protection of the country 
generally; and the authorities show a marked distinction as to 
construction, between cases where Acts are passed for the benefit 
of the shareholders in companies, and those in which bodies are 
constituted for public purposes. (Manley v. The St. Helenas Canal 
and Railway Company , 27 L. J. Ex. 159; North London Railway 
Company v. Metropolitan Board of Works, 1 Johnson, 413; 
Hammersmith ^c. Railway Company v. Brand, L. B. H. of L. 402; 
Stainton v. Woolrych, 26 L. J. Ch. 300.) 

The 4th section of the Act of 1873 is to be read along with the 
26th and 27th sections of the Act of 1870 ; and, looking at all the 
provisions of the Act together, it is submitted that unless the 
diversion of a river is clearly at variance with the provisions of the 
Act, it is justifiable, if necessary for the purposes of the Act. 

With regard to the form of the plea, the language is sufficient 
to show that all necessary matters have occurred to make the Act 
applicable ; and more is stated than would have been required in a 
plea in England. 

Garrick, in reply. He cited Ferrand v. The Corporation of 
Bradford (21 Beav. 412). 

Cur, adv, vuU. 

The judgment of the Court* was delivered by Mr. Justice 
GiLiiiES : — 

This is an appeal from a judgment of the Supreme Court 
delivered by Mr. Justice Johnston, overruling a demurrer to the 
defendants' plea, the grounds of demurrer reUed on being (1) 
that " The Canterbury Bivers Act, 1870,'' does not authorize the 
diversion of the Biver Cust ; and (2) that the plea is insufficiently 
pleaded according to the rules of the Supreme Court. 

As to the first ground, it is no doubt true that " The Canter- 

^ Prendergast, C. J.| Johnston, J., Gillies, J., and Wiliiams, J. 
VOL. m.— Pabt 2. 8 
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1876. bury Rivers Act, 1870/' and the amending Act of 1873 incorpo- 

Thbilexi^ rated with it, nowhere expressly authorize the diversion of any 

^ ^* river. We must therefore examine into the objects of the Act 

AHs Othbbs. and the powers conferred by it, to ascertain whether the power to 

divert the whole or any considerable portion of the waters of a 

river is conferred by necessary implication. 

The object of the Act, as stated in the preamble, is ^'to make 
provision for the management of certain rivers, and to provide for 
the making, repairing, and maintaining of protective works to 
lessen the damage occasioned by the overflow of such rivers ;" and 
by the 26th and 27th sections of the Act, powers are conferred on 
the Board of Conservators — five of the defendants forming one of 
such Boards, and the other defendants being their servants — ''for 
the making, repairing, and maintaining of protective works, to 
prevent or lessen any damage which may be occasioned by the 
overflow or by the breaking of the banks of any river,'' and " to 
decree and order any works, aids, and defences .... to be 
constructed, made, and done for the more effectually defending 
and securing any lands and tenements within the district against 
the irruption or overflowing of any rivers, or for draining and 
carrying off the superfluous fresh water, according to the discretion 
of the Board." 

It thus appears that the overflow of rivers is the evil to be 
guarded against or remedied ; and the nature of the works neces- 
sary to effect this object is left in the discretion of the Board. 

It is nowhere directly alleged in the pleadings that the Biver 
Cust was in the habit of overflowing, to the damage of lands within 
the district in respect of which the defendants had to perform their 
duties ; at the same time there is no allegation to the contrary. 
The general allegations in the plea are that '' the works and things 
complained of — namely, the diversion of the Biver Cust — ^were 
such as the said defendants acting as such Board might lawfully 
do and perform, under and in exercise and in execution of their 
powers," and that " it became and was necessary for the purposes 
contemplated by the said Act, and for carrying into effect the 
objects for which the district was proclaimed and the Board con* 
stituted, that the defendants .... should do, perform, and 
execute the works and things complained of;" and they must, we 
think, necessarily imply that the Biver Cust was such an over- 
flowing river, and that its diversion, as complained of^ was a work 
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necessary to prevent or lessen damages to lands within their dis- ^^^' 
trict from its overflow. Such being the case, we must hold the Thbblebld 
plea to be a good one, and that the Board had the right to divert bi^qicbtt 
the river, if it is, as alleged, a necessary work. and Othbbs. 

As to the second ground : Under the rules of pleading in 
the Supreme Court here, it would perhaps have been better to 
have put the above allegations in a more direct and positive form, 
and not have left them to be gathered by implication ; but this 
defect in the pleading is not one to be taken advantage of by 
demurrer. If the plaintiff felt embarrassed by the want of par- 
ticularity, he ought to have called on the defendants to amend. 

The appeal must therefore be dismissed, with costs, to be taxed 
in the Court below. 

Appeal dismiasedy with costs. 



SIB J. 0. WILSON, Appbllawt, v. THE OANTEBBUEY WASTE LANDS Mojf 16, 28. 

BOARD, Bespondents. 

Canterbury Watte Lands JRegulatione — Sural land — Pre-emptive right: BxercUe 

oft at different times — Form and quantity. 
Under the Canterbmy Waste Lands BegulationB, it is not necessary to exercise 
a pre-emptive right to rural land at once over the whole block to which it applies ; 
but the owner of it may exercise such right from time to time in respect of such 
portions as may be included in the applications of other persons to purchase — and 
that, too, although the portions in question do not comply with the Begulations 
respecting form and quantity. 

This was an application to the Supreme Court, Canterbury Dis- 
trict, from a decision of the Waste Lands Board for the Province 
of Canterbury, under ''The Waste Lands Boards Appeal Act, 
1867,^' and reserved by consent by Johnston, J., for the opinion of 
the Court of Appeal, under section 83 of " The Appeal Court Act, 
1862/" 

The Case was as follows : — 

This is an application to the Waste Lands Board for the 
Province of Canterbury by Sir J. C. Wilson, to purchase 43 acres 
of rural land situate in the Ashburton District, in the said pro- 
vince, under and pursuant to the Acts and Regulations in force in 
the said province regulating the sale of the waste lands of the 
Crown in such province. 

On the 2nd day of February, 1876, and previously to the said 
application by the said Sir J. C. Wilson, an application in accordance 
with section 3 of " The Canterbury Waste Lands Act, 1873/' was 
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1876. made to the said Waste Lands Board by one Bartholomew Martin 

-S^ujBas *o purchase 52 acres of rural land in the said Ashburton District, 

*• and was considered at the sitting of the said Waste Lands Board 

tl A TtTBtt'BTTUT 

WabtbLahdb on the 7th day of the said month of February. 

SoABD. rjijjg following is a true copy of the application of the said 

Bartholomew Martin : — 

Mt. Somen Boad Dt. 
No. 24091. 
Application fob Rusal Lakd. 
To the GomnssiONBBS of the Waste Lands Board for the Pbotikcb of 

CANTBBBrBY. 

I HBBBBY apply to purchue 62 acres of rural land, the partioolars whereof are 
hereunto annexed, under the Waste Lands Regulations now in force in the ProTince 
of Cantorhury. 



No. of AcrM. 



62. About 10 
acres 3 roods 
subject to 
1. X . 111. Sa., 
on Bun 499. 
Xd. 
(Sd.) J.W. 



Locality and partioolar Deooription of Land. 



In the Ashburton District, bounded on the 
Eastward by the road north-west of Sec- 
tion 19326 ; on the North- westward by 
the road north-west of Beserve 1003 (in 
red) ; and on the Southward by a line at 
right angles to the road first abore men- 
tioned to include the required quantity. 

Sare and except the Beserro No. 1003 (in 
red) aboTC mentioned. 



How paid for. 



Deposit paid, £10 
8s. (Sd.) J. W. 
Hahiltok, De- 
puty Chief Com- 
missioner. 



Signature in full — Babtholoxbw Habtdt. 
Besidence — Millford. 
Occupation — Farmer. 
This application was made at the Survey Office, Christohurch,onWediieadaj,Uie 
2nd day of February, 1876, at 11 hours 8 minutes o'clock a.m. — (Sd.) B.S.L. 

Signature — (Sd.) J. Williaxb. 

The following minute was made upon the said application of 
the said Bartholomew Martin hy the Deputy Commissioner of the 
said Waste Lands Board on the hearing of such application : — 

Application considered at sitting of Waste Lands Board on the 7th day of 

February, 1876. Q-ranted subject to Improvement Pre-emptiye Bight Ba, on Bon 

499, Class 8. 

(Sd.) J. W. Hamiutok, 

Over 20 miles. Deputy Chief Oommiasioner. 

That at the said sitting of the said Waste Lands Board on the 
said 7th day of February^ it appeared that the land comprised iu 
the said application of the said Bartholomew Martin included a 
piece of land containing by admeasurement about 10 acres 8 roods^ 
which^ together with other lands^ was then held by the said Sir 
J. C. Wilson under and pursuant to a pasturage license numbered 
499^ class 3^ in the books of the said Waste Land Board^ and 
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issued to him by the said Board under and in pursuance of the 1876. 
said Acts and Regulations. Wimon 

On the 15th day of July, 1865, a pre-emptive right was, pur- ^' 

suant to Regulation No. 62 then in force, granted to the said Sir Wastb Lands 
J. C. Wilson by the said Waste Lands Board over 50 acres of land Boabd. 
included in the said pasturage license, which said 50 acres is 
shown on the plan hereto annexed, marked A, by outline of green 
colour. 

That subsequent to the granting of the said pre-emptive right, 
a public highway was reserved by the Superintendent of the said 
province through the said 50 acres, pursuant to Regulation No. 20 
then in force, and which said highway is shown on the said plan 
marked A, hereto annexed, and formed a frontage line \mder the 
said Regulations. 

The said 10 acres 8 roods formed part of the said block of 50 
acres over which the said Sir J. C. Wilson claimed to exercise a 
pre-emptive right, and is shown upon the said plan hereto annexed, 
marked A, by blue colour. 

The said last-mentioned application of the said Bartholomew 
Martin was granted by the said Waste Lands Board subject to the 
said pre-emptive right, as appears by the minute of the said Board 
made upon the said application, and before set out. 

That upon the granting by the said Board of the said appli- 
cation of the said Bartholomew Martin, the said Board, pursuant to 
the said Acts and Regulations, on the 7th day of February, 1876, 
sent to the said Sir J. C. Wilson a notice in the words and figures 
following : — 

No. 24091. 
Pbe-bhptitb Bight Notiob. 
To Sir J. 0. WlUBOK, Cashmere. 
I HXBEBY giro yovL notice that application has heen made to purchase flftj-two 
acres of rural land (a oopj of which application is subjoined), over ten acres three 
roods of which jou hold a pasturage license No. 499, cl. 8, I.P.B. Ba, with 
pre-emptive right to purchase; and that unless yon avail yourself of the right 
of pre-emption, as prescribed by the Land Begulations now in force within this 
province within one month of the date of the service of this notice, the said 
right will be forfeited. 

By order of the Oommissioners of the Waste Lands Board. 

J. W. Hamii/tok, Deputy Chief Commissioner. 
Land OiBoe, Christchuroh, Province of Canterbury, 

7th February, 1876. 

Clause 66. If the holder of a pre-emptive right decide upon purchasing any 
portion of the land applied for, he shall forthwith pay to the Treasurer of the Waste 
Lmds Board a deposit of 4s, per acre of the purchase money of such portion ; and if 
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1876. lie sliall not within 8ix weeks thereafter have paid the remainder of the purchue 
money, he shall forfeit such deposit, together with all right or title to the land. 

„. [The subjoined application in the said notice referred to is 

CAjfTEBBUBY hercinbeforc set out.! 
Waste Lands . -• , 

BoABD. Upon receipt of the said last-mentioned notice, the said Sir J. C. 

TVilson, on the 25th day of February, 1876, by an application duly 

made and signed at the Survey OflBce at Christchurch, pursuant 

to the said Waste Lands Regulations, applied to the said Waste 

Lands Board to purchase 43 acres of rural land, situate in the 

said Ashburton District, part of the 52 acres applied for by the 

said Bartholomew Martin, and which said application comprised 

and included the said piece of land, containing 10 acres and 3 

roods, included within the said alleged pre-emptive right ; and the 

following is a true copy of the said application :— - 

No. 24091. 

Application fob RitbaIi Laitd. 

To the CoiCMissiOKEBS of the Waste LAin>s Boabd of the Pbovikcii of 

Cantebbubt. 
I HEBSBT apply to purchase 43 acres of rural land, the particulars whereof trs 
hereunto annexed, hj virtue of that portion of my I.P.R. Ba, oontaining about 10} 
acres, held under Pasturage License No. 499, class 3, and challenged by Bartholomew 
Martin under the Waste Lands Regulations now in force in the ProTince of 
Canterbury. 



No. of Acres. 



Locality and Ftfticalara of Luid: 



43. For con- 
sideration of 
Waste Lands 
Board. 
(Sd.) J. W. 



In the Ashburton District, haying front- 
age to and being bounded on the East- 
ward by the road forming the western 
boundary of Section 19326; on the 
Northward by the road south-east of 
Section 24092 ; on the Northward by a 
line at right angles to the road first 
above mentioned, drawn from a point 
thereon, being at its intersection by 
north-weBt-em boundary of I.P.R. Ba 
on Run 499, class 3 ; and on the South- 
ward by a line parallel to the northern 
boundary to include the required 
quantity. Save and except Reserve 1003 
(in red), within the above-described 
boundaries. 



How paid for: 



Purchase money ten- 
dered cash in full, 
£86, but not ac- 
cepted by the Waste 
Lands iBoard, for 
reasons set out in 
their minute of this 
date, February 29th. 
Deputy-Chief Com- 
missioner. (Sd.) J. 
W. HAXiLioir. 



Signature in full— Johk Cbacboft WiifiOK, C.B., £.8.1, 

by his duly authorized Agents, HAmus Aim Haxpib. 
Residence — Cashmere. 
Occupation — Runholder. 
This application was made at the Survey Office, Christchurch, on Friday, the 
95th day of February, 1876, at 3 hours 45 minutes o'clock p.m. 

Signature— J. Willuhb. 
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That the said application of the said Sir J. C. tVilson was 1876. 
heard by the said Waste Lands Boards on the 29th day of Febru- ""wuson 
ary, 1876, and refused, their decision being in the words and '^• 

figures following : — W^tb Laitos 

Sir J. C. Wilson, C.B. and K.S.I., by his solicitora and agents dolj antlioiized 
in writing on his behalf, Messrs. Hanmer and Harper, applies to purchase 48 acres 
in Ashborton District, as per tracing appended to application paper now put in, and 
being part of 62 acres applied for at Board's sitting of 7th February instant, by 
Bartholomew Martin, and then numbered 24091 by the Board. 

Sir J. 0. Wilson applies to purchase in rirtue of about lOf acres, part of his im- 
prorement pre-emptire right marked Ba on the run held by him, under Pasturage 
license No. 499, class 8 ; such lOf acres being within the boundaries of the 62 acres 
aboTe applied for, and tenders in payment the purchase money in full — namely, 
eighty-six pounds stg. (£86.) 

The Board heard Oounsers argument in support of this application. 

The Board find, by the Chief Suryeyor's map, that only about 10} acres of the 
43 acres now applied for are subject to the above Pre-emptiye Bight Ba. That the 
remaining 82 acres 1 rood are, under the Waste Lands Begulation 84, open for sale 
as rural land ; that they were duly applied for on the 7th February instant (along 
with other 9 acres similarly open for sale, and also along with the said 10( acres 
held under Pre-emptiye Bight Ba), by Bartholomew Martin, who duly paid on the 
whole 62 acres the deposit of 10 per cent, on the purchase money, and whose appli- 
cation was then numbered 24091 by the Waste Lands Board. 

That Sir J. 0. Wilson's Pre-emptiye Right Ba cannot be held to extend oyer any 
of the unpre-empted 82 acres 1 rood already duly applied for by B. Martin. 

That his Pre-emptive Bight Ba can only be exercised under Waste Lands 
Begulations 62 as to form and frontage and 86 as to quantity, which is limited to 
not less than 20 acres, while Waste Lands Begulation 86 prescribes that the form 
shall be rectangular, and that the depth shaU bo at least 40 chains back from the 
frontage line. 

That the above portion of Pre-emptive Bight Ba, containing about 10 acres 8 roods, 
fronting on a road, only extends back on an average to a depth of 6 chains from such 
frontage. 

That the Board are not empowered by the Waste Lands Begulations to grant Sir 
•T. 0. Wilson's present application for the whole 43 acres, seeing that his right of 
pre-emption is limited to 10 acres 8 roods, or about one-fourth part of the whole 43 
acres, and that the remaining 82 acres 1 rood have been already applied for by 
Bartholomew Martin, they not being included within the limits of Pre-emptive Bight 
Ba, or of any other. They therefore refuse the application and the purchase money 
(£86) tendered for the whole 43 acres. 

That the said Sir J. C. Wilson duly tendered to the Receiver 
of Land Bevenues the purchase money in full for the said 43 acres^ 
viz. the sum of £86. 

The said Sir J. C. Wilson being aggrieved by such decision of 
the said Board, on the 7th day of March, 1876, gave notice to the 
Board of his intention to appeal to the Supreme Court of New 
Zealand against such decision, and has also given security approved 
by the Begistrar of the Supreme Court for the costs of the appeal. 
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1876. The questions for the opinion of the Court are, — 

~Wtlbov (1.) Whether the said Sir J. C. Wilson is entitled bylaw to 

^ ^' exercise a pre-emptive right over the said 10 acres 3 roods before 
Wabtk Lands mentioned ? 

BoABD. ^2 J Whether the said Sir J. C. WUson is entitled to be con- 

sidered the first applicant for the said 43 acres of land comprised 
in his said application, and as such to have issued to him by the 
said Board, pursuant to the said Waste Lands Regulations, a 
license to occupy the said land ? 

(3.) Whether the said Sir J. C. Wilson is by law entitled to 
call upon the said Board, and whether the said Board is by law 
bound to grant the application of the said Sir J. C. Wilson? 

(4.) Whether the said Bartholomew Martin is entitled by law 
to a license to occupy in respect of the whole of the land in his 
said application, or any part thereof? 

The question of costs to be in the discretion of the Court. 

G. Harper and Bell, for the appellant. 

The chief question in this case refers to the nature and opera- 
tion of the improvement pre-emptive right claimed by the appel- 
lant over 10 acres 3 roods included in the land applied for by 
Martin. 

''The Canterbury Waste Lands Act, 1867,^' (ss. 3 and 41,) 
repeals the 60th regulation of the Canterbury Waste Lands 
Regulations of 1856, except as to pre-emptive rights already 
granted, which are thereby declared to be valid. The Regulations 
of 1856, Nos. 61 to 66, apply to improvement pre-emptive rights 
as well as to homestead pre-emptive rights. 

The 60th regulation provides as follows : — " Every holder of a 
pasturage license shall, upon application to the Waste Lands 
Board, be entitled to a pre-emptive right over portions of his ran, 
as follows : " For a run of not less than 1,000 acres, and not 
more than 5,000 acres, over a block of land comprising and 
circumjacent to his homestead to the extent of 5 per cent, of 
the acreage of the run. For a run of 5,000 acres and upwards, 
over 250 acres of land comprising and circumjacent to his home- 
stead or principal station : And for all runs over all lands occu- 
pied by any buildings, enclosures, plantations, cultivations, or any 
such other improvements as shall, in the judgment of the Waste 
Lands Board, be deemed sufficient for the purpose of this clause, 
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together with 50 acres comprising and circumjacent to the lands 1876. 
so occupied or improved/' Wilsoit 

Regulation 62, now repealed, but which affects this case, ^' 

says, — "The lands included in such pre-emptive right may be of Wastk Lands 
such form as the applicant shall choose; but any land purchased by ^oaud. 
him in the exercise of such right shall be subject to the regula- 
tions as to form and frontage herein contained/' 

The Regulations also contained the following provisions : — 

No. 35. " Save as hereinafter provided, no section of rural 
land shall be sold containing less than 20 acres ; but any section so 
limited by frontage lines or private lands as to contain less than 
20 acres may be sold by auction at the upset price of 40s. per 
acre, the time and place of sale, and the mode of sale and payment 
of purchase money, to be as nearly as may be in accordance with 
the Regulations herein contained applicable to the sale of town 
land: Provided, nevertheless, that if any section so limited 
shall be included in a pasturage license with pre-emptive rights, 
the holder of such license shall be entitled to exercise such pre- 
emptive right under these Regulations upon payment of the sum 
of £40 for such section.'' 

No. 36. " Every section of rural land shall be in one block, 
and, except as hereinafter provided, of a rectangular form ; and, if 
bounded by a frontage line, shall be of a depth of half a mile (or 
40 chains) from such frontage. 

" Note. — A frontage line shall be taken to mean the boundary 
of a road, river, or public reserve, or any stream or watercourse 
which shall have been declared by notification in the Government 
Gazette to constitute a frontage for the purpose of selection." 

No. 37. " Where, from the frontage not being a straight line, 
or from the interference of other frontage lines, natural features, 
or the boundaries of private lauds, the above rules in respect of 
form cannot be accurately observed, the form of the section shall 
be determined as nearly in accordance with these rules as, in the 
judgment of the Board, circumstances will admit." 

Martin made his application under regulation 13, in due form, 
for a block of land having a frontage on the road, and complying 
with the requirements of the Regulations as to form and quantity. 
It appeared that his application included 10 acres 3 roods of the 
appellant's improvement pre-emptive right. 

It is submitted that Martin's right to get the laud applied for 
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1876. is conditional on Sir J. C. Wilson not exercising his right of pre- 

yj^^Q^ emption. The Board, after granting Martin's application suhject 

«• to Wilson's right, sent a challenge notice to the latter to come in 

wlsTB^rNDB and purchase, pointing out the boundaries and frontage, and the 

BoABD. regulation relied upon. 

If it be said that Sir J. C. Wilson does not appear to have 
applied for the 10 acres 3 roods, the answer is, that he asked for 
that amount or as much as the Board would grant him. 

The fact ought to have been stated in the case that Sir J. C. 
Wilson responded to the challenge, and expressed his desire to 
purchase the 10 acres 3 roods, but was refused by the Board, on 
account of the land being less than 20 acres, and the claim not 
complying with regulations 36 and 37. 

[Garrick, for the respondents, here admitted that the appel- 
lant must have known, that, if he had applied to the Board for 
the 10 acres and 3 roods only, the Board would have refused the 
application, on account of non-compliance with regulations 62 

and 37.] 

Martin's application ought to be granted only subject to Wil- 
son's pre-emptive right ; and if the Regulations cannot be complied 
with without the whole 42 acres being taken for which Wilson has 
applied, he ought to be treated as first applicant for that block. 

The appellant had a vested interest in the land over which he 
had the pre-emptive right ; and on payment by him of the amount 
required by the Regulations, there was a complete contract between 
hiip and the Board, which they could not repudiate. 

Garrick and Dr. Foster, for the respondents. 

It is submitted that the appellant was not entitled to the 42 
acres, or to the 10 acres 3 roods. It must be borne in mind that 
the pasturage interests should be considered as subsidiary to free- 
hold interests. The Regulations enable the Superintendent or the 
Board to make reservations for highways and public purposes. 
The form of license given to runholders is " subject to the provisions 
and conditions in the Waste Lands Regulations." The pre-emp- 
tive right may be taken in such form as the applicant may choose; 
but the purchase of the land must be subject to the Regulations 
as to frontage, form, and quantity. 

In Roberts v. The Westland Waste Lands Board (2 N. Z. Jur. 
30), Richmond, J., treats the Regulations as a statutory offer to 
contract with the first applicant. 
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[Johnston, J. — It may be said that the authorities show 1876. 

that the owner of the pre-emptive right is to be treated in prin- Wimok 

ciple as the first applicant, and that any other applicant can have ^ ^* 
'^ . . . . -, Canterbury 

no right excepting subject to his.] Waste Lands 

It is submitted that the appellant cannot have a right to Bo^^">- 
the 10 acres 3 roods, because, in taking this, he cannot comply 
with the terms of the Regulations. He cannot take advantage 
of the exception in regulation 35, because the difficulty is not 
caused by roads or private lands. 

[Prendekgast, C.J. — If there is no power given by the Act to 
the Waste Lands Board to refuse an application, if the statutory 
provisions are complied with, can it refuse the application? If 
not, the application makes a contract.] 

But the contract is not distributive. If the owner of the pre- 
emptive right does not or cannot comply with the Regulations, 
his application cannot make a contract. The pre-emptive right is 
really gone, on account of the making of the road within the 
powers of the Board ; and the runholder takes his license and pre- 
emptive right subject to such risk. 

G, Harper, in reply. 

Either Martin's application failed altogether, and Wilson is 
entitled to all he asked for ; or it is good pro tanto only, subject 
to Wilson's pre-emptive right. 

[Prendekgast, C.J. — You may say that all that the holder of 
the pre-emptive right has to do is to pay 4s. an acre in order 
to entitle him to so much of his land, as is in the pre-emptive 
right; but why do you say you are entitled to be treated as 
first applicant for other land not within the pre-emptive right ?] 

On the ground that the Board has said the appellant must 
comply with the regulations as to form and quantity. 

Cur, adv, vult. 

Williams, J., delivered the judgment of the Court.* 

The first fact stated in the case is the application of Martin. 

It will be well to consider, in the first instance, the nature 
of this application, and the rights, if any, Martin has acquired 
under it. 

By the 3rd section of the Canterbury Waste Lands Act of 
1873, forms of application to purchase land are to be prepared by 

* Prendergftst, C.J., Johnston, J., Qillies, J., and Williams, J, 
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187G. a person appointed by the Chief Surveyor, and are to contain a 

Wn^soif description of the land which the applicant deeires to purchase. 

*• The present application would have been so prepared : and as 

"VVastk Lands the description must necessarily have been compiled by the person 

BoABD. authorized from the maps in the Survey Office, the fact that part 

of the land was subject to a pre-emptive right would have been 

apparent, and it may be taken that the note in the margin^ 

" About 10 acres 3 roods, subject to I.P.R. Ba, on Run 499/' was 

made at the time the acreage and description were filled in^ 

and before the signature by Martin. 

The initials " J. W.'^ appearing in the margin of the appli- 
cation are required, by the 3rd section of the Act of 1873, to 
show what person is responsible for the accuracy of the description, 
and the letters " Xd.'^ before the initials show that the correctness 
of the description has been checked by the person initialling. The 
qualification in the margin is therefore part of Martin's apph- 
cation, the efiect of it being that he applies for the 52 acres 
subject to a diminution of 10 acres 3 roods, if Sir J. C. Wilson 
should exercise his pre-emptive right. 

The application was made on the 2nd day of February, and 
came before the Waste Lands Board on the 7th, when a minute 
was made on it that it was granted subject to the pre-emptive 
right. There is therefore a contract between Martin and the 
Board, that Martin would purchase the whole of the land, if 
the pre-emption of it should not be exercised; or if it should 
be exercised, then that he would purchase the balance. 

We are of opinion that the Board have the right thus to 
contract to sell the balance, although the description of the 
balance does not accurately comply with the regulations as to the 
form of sections. The application as to the whole 52 acres con- 
formed to the regulations. If the balance, after the exercise of 
the pre-emptive right, did not so conform, it was not the fault 
of the applicant. The exercise of the pre-emptive right by Sir 
J. C. Wilson would turn his pre-emptive right into freehold, 
and thus the boundaries of private lands would prevent the rule in 
respect of form from being accurately observed as to the balance, 
and the Board would accordingly be justified (under regulation 
37), in granting the balance to Martin in its present shape 
As to the laud outside the pre-emptive right, therefore, Martin, as 
the first applicant, is entitled to it, as it is impossible to contend 
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that Sir J. C. Wilson could have any rights over land outside his 1876. 
pre-emptive right except by virtue of a prior application. Wilson 

As to the land, part of Sir J. C. Wilson's pre-emptive right, ^' 

included in Martin's application, Martin is entitled to purchase Wastb Lands 
only in the event of Sir J. C. Wilson not exercising his pre- Board. 
emptive right, or of his being unable, under the Regulations, to 
exercise it. Has, then. Sir J. C. Wilson placed himself in a 
position to exercise any right he may have ; and, if so, has he 
any right which he can exercise ? 

By regulation No. 66, if the holder of any pre-emptive right 
decide upon purchasing any portion of the land applied for, he 
is to pay to the Treasurer of the Waste Lands Board a deposit of 
4s. per acre of the purchase money of such portion ; and if he does 
not pay the balance within six weeks after, he is to forfeit his 
deposit, and all right or title to the land. It was admitted at the 
hearing, that if Sir J. C. Wilson had tendered 4s. per acre as 
deposit on the 10 acres 3 roods, it would have been contrary to the 
practice of the Board to have accepted it, and that they would 
have refused to do so. What Sir J. C. Wilson actually did was to 
tender £86 in full for the purchase of the 10 acres 3 roods, and of 
other land — part of that included in Martin's application. This 
tender the Board refused to accept. Under these circumstances, 
the latter tender would probably be a sufficient compliance with 
regulation 66. 

Had, then. Sir J. C. Wilson any right of pre-emption which he 
could exercise over the 10 acres 3 roods? His original right 
of pre-emption was over 50 acres, and was granted under regu- 
lation 60. It is tolerably clear that where a pre-emptive right 
is granted over a block of land, it need not be exercised all at 
once, but may be exercised over such parts of the land as may be 
from time to time applied for by other persons. This appears from 
regulation 66. 

The words '^ the land applied for," in that regulation, must 
mean land included in the pre-emptive right, because the pre- 
emptive-right holder could not " decide to purchase " any other 
land as against a prior applicant. 

If he does not ''decide to purchase" any of the land applied 
for, or fails to complete the purchase, he forfeits all right and title 
to the land — that is, to the land part of the pre-emptive right — 
which has been applied for by another, and which the pre-emptive- 
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1876. right holder declines or [neglects to purchase. Hence follows the 
WiMoif inference that, as to land included in the pre-emptive right biit 
^' not so applied for, the right of pre-emption continues. The latter 
Waste Lands part 01 the section further confirms this view. 

BoAKD. j|. jg^ however, contended that as regulation 35 prohibits the 

sale of any section of rural land of less than 20 acres, unless 
limited by frontage lines or private lands, and regulation 62 pre- 
scribes that any land purchased by the holder of a pre-emptive 
right shall be subject to the regulations as to form and frontage, 
and as the land in question is less than 20 acres and does not con- 
form to the regulations as to form and frontage. Sir J. C. Wilson 
cannot purchase it. 

This contention leads to a manifest absurdity. Sir J. C. Wil- 
son had originally a right of pre-emption over 50 acres. 

It is contemplated that the right shall be exercised from time 
to time. 

Nothing has happened to divest him of his pre-emptive right 
over the 10 acres 3 roods ; and yet it is said that he is unable to 
exercise it. 

If a right is given, then, so long as that right exists, the power 
to exercise it must be inferred, and a regulation regulating the 
exercise of the right must not be considered as taking away the 
right altogether, unless it be the clearly expressed intention of the 
regulations, that in certain circumstances the right is to be di- 
vested. 

Regulation 62 appears to be framed for the purpose of pre- 
scribing the mode in which the right is to be exercised, in ca^es 
where the pre-emptive-right holder is himself the applicant for 
land included in the pre-emptive right, and exercises in this way 
his right of pre-emption over it. 

Regulation 35 states that no section is to be sold of less than 
20 acres, except as thereinafter provided. 

Regulations 65 and 66, however, follow regulations 35 and 62, 
and state very definitely what steps a pre-emptive-right holder 
must take to enable him to purchase if his right is challenged; 
and these steps we, altogether irrespective of the form and 
quantity of the land, challenged. 

We think, therefore, that when an application for land, com- 
plying with the regulations as to form and quantity, is made by 
a person other than the holder of a pre-emptive right, and such 
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application covers a piece of land included in the pre-emptive 1876. 
right which does not conform to the regulations as to form and wh^ok 
quantity, then if the holder of the pre-emptive right complies with »• 

the conditions of regulations 65 and 66 with respect to the piece wabtb Lanps 
80 included, he is entitled to purchase it, notwithstanding it does Boabd. 
not comply with the prior regulations as to form and quantity. 

The answers to the questions proposed for the opinion of the 
Court would be to the first, "Tes;'*^ to the second and third, 
" No/' The fourth question does not properly arise on the pre- 
sent appeal ; but it follows, from what we have already indicated, 
that Martin is entitled to a license to occupy in respect of the 
land included in his application outside Sir J. C. Wilson's pre- 
emptive right. There will be no costs. 

Judgment for the appellant j without costs. 



McBBIDE p. HENRY BROGDEN and Othbbs (Trading at " John Bbooden j^^^ ^3 i^ 

AND Sons"). 2>€c. 1. 

Segligence of Fellow-servant — Labourer — Manager — Vice- Principal — ResponHhility 
of Matter — Personal interference or negligence in emploging Servants — Pleading 
— General Denial — Negligence — Practice — Several Issues — Nonsuit — Leave to 
enter— Time for Moving— Reg. Oen. 1873, r. 2 (2). 

The plaintiff, emplojed as a labourer on a railway of which the defendants were 
possessed as contractors, was required to ride to his work in a truck so constructed' 
as to be unfit to carry passengers safely when placed before the engine ; and the 
drirer of the engine haying driren it with a truck before it, ia which the plaintiff 
was, at a dangerous speed, and the truck having come in contact with some stones 
which obstructed the line, the plaintiff was thrown out and injured. G-. was 
engineer and manager for the defendants, who live in England, of that portion of 
the line on which the accident happened, and permitted or authorized the mode in 
which the plaintiff was carried to his work. The defendants had a general agent at 
another place in the colony. 

Heldj 1. That G-. was a fellow-servant of the plaintiff, and not a vioe-principal, 
deputy master, or universal agent ; and that whether the accident was caused by his 
negligence or that of the driver, or by both, the defendants were not responsible to 
the plaintiff, in the absence of any proof of personal interference by them, or of negli- 
gence in the appointment of the manager and engine-driver. 

2. Although it is a general principle that a negligent act would not be treated as 
the proximate cause of damage if the damage would not have happened but for the 
intervention of other circumstances not attributable to the negligent person, yet, if 
the circumstances which intervened were such as would probably occur, the person 
guilty of the negligence would be responsible. 

3. A plea of general denial in an action for negligence, in New Zealand, puts in 
issae not only tlie negligent act of the defendant, but also the facts or contract out 
of which the duty arises, for the breach or neglect of which he is sued ; and there- 
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1876. fore the defence that the injury was caused by a fclIow-serTant of the plaintiff arises 

on that plea. 

MoBbidb • 4 Under Reg. Gen. 1873, r. 2 (2), when there is no sitting in Banco within 

Brooden fourteen days after a trial, it is not compulsory on a party wishing to more for a 

AND Othsbs. °®^ trial, to more at Chambers within the fourteen days. It is enough if the motion 

be made at the first sitting in Banco not less than three days after the conclusion of 

the sittings at which the trial took place.* 

SembUf (1.) That as the Court has power to grant a rule nisi after the expiration 
of the fourteen days, a rule granted after the prescribed time, but before judgment 
signed, ought not to be discharged on the ground that the time had elapsed. (2.) 
When leare to more iq granted, and no time fixed, the same time should be allowed 
for moring as if leare had not been granted. 

5. Even if the plaintiff could not have been nonsuited at the trial because there 
were issues on which he was entitled to have the finding of the jury, yet where 
leare was reserved to enter a nonsuit or a verdict for the defendant, the Court maj 
give judgment for either, as seems best to answer the justice of the case. 

The declaration stated, — 

1. That before and at the time of the commission of the 
grievances hereinafter mentioned, the plaiDtiflF was in the employ- 
ment and service of the defendants (railway contractors) as a 
day-labourer, and while he was in such service and employment, 
the plaintiff, at the request of the defendants, and in discharge of 
his duty as their servant, was riding on a certain railway truck 
belonging to the defendants, in and upon a certain line of railway 
then in course of construction by the defendants, near Oamaru, 
in the Province of Otago aforesaid ; and such truck was, when the 
plaintiff was so riding as aforesaid, being driven and impelled 
along the said line of railway by a locomotive steam-engine the 
property of the defendants, and then being under their manage- 
ment, direction, and control. 

2. That while the said truck in which the plaintiff was so 
riding as aforesaid was being driven and impelled by the said 
steam-engine along the said line of railway, the said truck was 
driven upon and against certain metal stones and rubbish then 
lying on the rails of the said line, whereby and in consequence 
whereof the said truck was thrown off the said rails and capsized, 
and the plaintiff was thrown out and ejected from the said truck, 
and seriously and permanently injured in the spine, and rendered 
unfit for work ; and the plaintiff has in consequence tliereof been 
put to great loss and expense in procuring medical and other 
assistance, and in maintaining himself while out of work. 

3. That the defendants, well knowing that the said railway 

• See ne.w rule, Reg. Q-en. 1877. 
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line was not in a safe or fit condition to require the plaintiff to 1876. 
travel thereon, and that the said truck was insuflBciently and ~ MoBeidb 
improperly constructed to render it sale or prudent to drive the »• 

same along the said railway line in front of the said locomotive and Othsbs. 
steam-engine, negligently, carelessly, and improperly required the 
plaintiff, who had no knowledge of the unsafe condition of the said 
line or the insufficient and improper construction of the said 
railway truck, to travel in the said truck on the said line when the 
same was unfenced, and obstructed by stones, metal, and rubbish, 
occasioned by traffic crossing the said line, and while and when 
the said truck was unprovided with any means or appliances for 
removing such obstacles and encumbrances from off the said line, 
and by and through the negligence, unskilfulness, and default of 
the defendants and their servants in that behalf in the manage- 
ment and driving of the said truck in which the plaintiff was . 
riding, and by and through the negligence and carelessness of the 
said defendants in omitting to provide proper and skilful and 
careful agents and servants to superintend, manage, and drive the 
said engine and truck, the said truck was thrown off the said 
railway line, and the plaintiff sustained the injuries hereinbefore 
mentioned. 

II. — And for a further cause of action the plaintiff says, — 

1. That on or about the nineteenth day of November, one 
thousand eight hundred and seventy-five, the defendants, being 
railway contractors, were possessed of a line of railway between 
Oamaru. in the Province of Otago, and Moeraki, in the said pro- 
vince; and upon such railway the defendants used and drove 
locomotive steam-engines, railway trucks, and other vehicles and 
carriages. 

2. That on or about the day hereinbefore mentioned, the 
plaintiff, with the permission and consent of the defendants, was 
lawfully travelling in one of the said trucks from Oamaru aforesaid 
towards Moeraki aforesaid, and the defendants, by and through 
their servants and workmen, so negligently, carelessly, and im- 
properly conducted themselves in and about the management 
and driving of the said truck, that the said truck, whilst the 
plaintiff was so lawfully travelling in it with permission and 
consent of. the defendants as aforesaid, was, through the negli- 
gence and carelessness of the defendants and their said servants^ 
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1876. thrown off the said railway line and upset, and the plaintiff 
McBeidb seriously hurt and injured in consequence thereof. 
_ »• Wherefore the plaintiff claims the sum of £1,500 damages. 

BBOaDKN 
AND OtHEES. « -r-k 

Notice of Special Damage. 

The plaintiff will, upon the trial of this cause, give in evidence 
as special damage the moneys paid by him for medical attendance, 
the loss of wages he has been deprived of earning, and the 
permanent character of the injuries which he has sustained. 

Plea. 

The defendants deny all the material allegations in the plain- 
tiff's declaration contained. 

Issues and Answers of Jury. 

1. Was the plaintiff, on or about the 19th day of November, 
1875, while travelling in a railway truck belonging to the 
defendants, thrown out and injured as in the declaration alleged? 
—Yes. 

2. Was the said railway truck then under the management, 
direction, and control of the defendants, by and through their 
servants ? — Yes. 

3. Was the plaintiff at the time aforesaid in the said truck 
lawfully and with the permission and consent of the said de- 
fendants, by and through their servants ? — Yes. 

4. Did the defendants, by and through their said servants, 
so negligently, carelessly, and improperly conduct themselves in 
and about the management and driving of the said truck, that the 
said truck was in consequence thereof upset while the plaintiff 
was travelling in it, and the plaintiff injured as in the first issue 
mentioned ? — The defendants by their servants improperly allowed 
the truck in which the plaintiff was carried to be driven before the 
engine. 

5. Was the said railway truck suflBciently and properly con- 
structed, so as to render it safe or prudent to drive it in front of a 
locomotive engine on a railway line? — Not if passengers were to 
be carried. 

5a. Did the defendants neglect and omit to provide proper, 
skilful, and careful agents and servants to superintend, manage, 
and drive the said engine and truck? — The servants of the defeu- 
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dants acted improperly in allowing a truck with people in it to be 1876. 
driven before the en^ne. McBbide~ 

6. Did the plaintiff, before the happening of the casualty in «• 
the declaration mentioned^ know that the said truck was insuffi- ^^^^ GiUEEa. 
ciently or improperly constructed ? — No. 

7. Is the plaintiff entitled to recover any, and, if any, what 
amount of damage from the defendants ? — £400. 

The trial took place before Williams, J., at Dunedin, on the 21st 
and 22nd July. 

From the evidence given at the trial, it appeared that the 
defendants were railway contractors resident in England, who had 
a contract for making a line of railway in the colony from Oamaru 
to Moeraki ; that none of the defendants resided in the colony ; 
that one Henderson was general agent for the defendants at 
Wellington; and that on the 19th November, 1875, the time 
when the accident happened which gave rise to the action, John 
Gwynneth, a civil engineer, was agent and engineer for the 
defendants on the Waitaki and Moeraki Railway; that he em- 
ployed the workmen for the defendants, and was in "supreme 
command/' at Oamaru. 

The plaintiff stated that he was employed as a labourer by one 
Mcintosh, who was a gaffer and time-keeper in the defendants' 
employment under Gwynneth. There was some evidence that he 
was employed on behalf of a sub- con tract or. The plaintiff said 
he was ordered by Mcintosh to go to his work on the construc- 
tion of the line, of a morning, with others in a truck placed in front 
of the engine, while other workmen went in trucks behind the 
engine ; and that Gwynneth from time to time saw the workmen 
going out in this manner, and made no objection. On the morning 
of the 19th November, the plaintiff, with others, went out as usual 
in a ballast truck with shallow sides before the engine, which was 
driven by an engine-driver named Broad, one of the defendants' 
servants. Before coming to a crossing on the main road from 
Oamaru to Dunedin, and about two. miles from Oamaru, the 
engine was being driven at great speed — as the plaintiff said, nearly 
twenty miles an hour — and the speed was not slackened on coming 
to the crossing. The men in front saw that there were stones on 
the railway, which fact was attributed by some of the witnesses to 
the circumstance that there had been considerable traffic on the 
road the day before, on account of a cattle show. The men made 
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1876. signs and called out to the driver; but the truck in front struck 
McBbidk *^^ stones, was turned right over, and seriously injured the plain- 
V' tiflp. Evidence was given by different witnesses that it was 

AND Othbhb. dangerous to put trucks in front of an engine with men in them^ 
and especially if the engine was driven at any considerable speed. 
Some witnesses said that it was a safe practice if the speed was 
moderate. Evidence was also given of a circular letter baring 
been sent from a Government office to some of the defendants^ 
agents, containing a warning founded upon the verdict of a coro- 
ner's jury, to the effect that the practice of riding in ballast trucks 
in front of an engine is exceedingly dangerous. 

At the close of the plaintiff's case, 

Haggittj for the defendants, moved for a nonsuit, and submitted 
there was no evidence of negligence ; and even if there was evi- 
dence of negligence on the part of the defendants, the plaintiff was 
a fellow-servant of the engine-driver and the manager. He cited 
Tunney v. Midland Railway Co. (L. R. 1 C. P. 291) ; Morgan v. 
Vale of Neath Railway Co, (L. R. 1 Q. B. 149) ; Lavell v. Howell. 
(45 L. J. C. P. 87). As to obstruction, he cited Latch v. Rumner 
Railway Co. (27 L. J. Ex. 155). 

Macassey, for the plaintiff, refused to be nonsuited, and con- 
tended that the parties had come to try issues of fact put before 
the jury, and they could not be withdrawn ; that the defence of com- 
mon employment does not arise on the pleadings ; that Gwynneth 
stood in the position of vice-principal or agent, and was not a fellow- 
servant ; and the fact of defendants being resident out of the colony 
gave to Gwynneth's acts a character they might not have had if his 
employers were resident here ; that there was no evidence of any 
common employment between Gwynneth and plaintiff j that there 
was evidence of neglect, by the employment of careless and un- 
skilful persons, as Gwynneth permitted the practice adopted in 
driving the train which had been universally condemned, and to 
which attention had been generally drawn ; that the employment 
of Broad was employment of an unskilful person, and it was stated 
that on this occasion he was driving at an uncalled-for or exces- 
sive rate of speed ; that there was evidence that the construction of 
the line was faulty in not being fenced on the sidings ; that the 
practice permitted by Gwynneth to run the truck in front of the 
locomotive, when carrying out men, was negligence; that their 
leaving a crossing altogether unprotected, and the metal not 
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blinded^ especially considering the heavy traffic of 18th or 19th 1876. 
November, furnished evidence of negligence ; that it was not MoBeidb 
proved that McBride was in employment of defendants, nor that ^ ^' 
he was in employment of any person having a sub-contract from J^C^'Zs. 
them. 

Under the second count, he contended that there was evidence 
that plaintiff was properly riding in one of defendants^ trucks; 
and whether their liability was for ordinary or gross negligence, 
there was evidence to go to the jury, and the question of common 
employment was not raised in answer to it. 

Leave was reserved by the learned Judge for the defendants to 
move to enter a nonsuit or verdict for defendants. 

The jury answered the issues as above stated. 

On the 9th August a rule nisi was granted, on motion for the 
defendants, calling on the plaintiff, at the next sitting of the Court 
in Banco after the expiration of four clear days from the service 
of the rule upon his solicitor, to show cause why a nonsuit should 
not be entered, in pursuance of leave reserved at the trial, upon 
the following grounds : — 

1. That the plaintiff was in the employment of the defendants 
at the time of his sustaining the injuries in the declaration 
mentioned, and the said injuries were occasioned by an 
accident consequent upon the ordinary risks incident to 
the employment in which the plaintiff was engaged, and 
without any personal negligence or interference on the part 
of the defendants. 

2. That there was no evidence that the said injuries were 
occasioned by the negligence of any person for whose acts 
or defaults the defendants were responsible. 

3. That assuming there was some evidence of negligence, then 
the only persons whose negligence could have caused or in 
any way conduced to the injuries sustained by the plaintiff 
were his fellow-servants engaged with the plaintiff in the 
course of a common employment, and there was no evidence 
of any negligence on the part of the defendants in the em- 
ployment of any of the fellow-servants of the plaintiff; 

And also to show cause why the verdict should not be entered 
for the defendants, pursuant to leave reserved at the trial, upon 
the following grounds, namely, — upon the grounds firstly and 
thirdly above stated, or one of them ; 



278 COURT OF APPEAL. 

1876. And also to show cause why the verdict should not be entered 

McBbide ^^^ ^^^ defendants, upon the ground that the findings of the jury 

f- upon issues two, three, four, and five-A, entitle the defendants to 

AND Othees. have the verdict entered for them ; also to show cause why in 

the meantime all further proceedings in this action should not be 

stayed. 

At the time the rule was granted. Counsel for the plaintiff gave 
notice that he would object, at the argument on the rule, that 
inasmuch as the trial of the cause concluded on the 22nd July, 
the application for the rule was not made within fourteen days, 
according to the provision of the Reg. Gen. 1873, r. 2 (2). 

It appeared on afl&davit that the 9th August, the day on which 
the rule was granted, was the first sitting of the Court in Banco at 
Dunedin after the conclusion of the trial. By order of Williams, 
J., and consent of the parties, the rule nisi and the hearing thereon 
were removed into this Court by an order under the provisions of 
'' The Court of Appeal Act, 1862,'' dated 29th September. 

Macassey showed cause. 

There is a preliminary objection to the rule nisi in this case. 
It was obtained too late. According to the Reg. Gen. 1873, r. 2 (2), 
if the Judge at the trial has not reserved leave to move, and fixed 
the day for moving, the motion must be made at the first sitting 
in Banco, not being less than three days after the conclusion of 
the sittings at which the trial took place ; or if there should be no 
sittings in Banco within fourteen days after the trial, then the 
motion is to be made at Chambers within the fourteen days. Here 
the motion was made at the first sitting in Banco ; but that was 
more than fourteen davs after the trial. 

The rule is for a nonsuit, or for entering a verdict for the 
defendants. 

The first count in the declaration is for injury done to the 
plaintiff, who is alleged to have been in the employment of the 
defendants, railway contractors, when he was riding on a railway 
truck of the defendants, in the course of his etnployment and at 
their request ; and it is further alleged that the defendants, well 
knowing that the railway line was not in a safe condition to require 
the plaintiff to travel on it, and that the truck was not properly 
constructed to render it safe to drive it along the railway in front 
of the engine, negligently required the plaintiff, who had no 
knowledge of the unsafe condition of the line and the truck, to 
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travel on it; and by the negligence^ unskilfulness, and default of 1876. 
the defendants and their servants in the management and driving McBbidk 
of the truck, and the negligence of the defendants in providing «^- 

proper servants and agents, the truck was thrown off the line and ^j^ Others. 
the plaintiff injured. 

The second count alleged that the plaintiff was travelling on 
the truck with the consent and permission of the defendants, 
without saying that he was in their employment, and that by tlie 
negligence of the defendants and their servants he was injured. 
There was a general plea denying all the material allegations ; 
and at the trial the jury found that the plaintiff, whilst travelling 
on a railway truck of the defendants by the consent of the 
defendants, was thrown out and injured; that the truck 
was under the management and control of the defendants 
through their servants; that the defendants, by their servants, 
improperly allowed the truck to be driven before the engine, but 
the truck was not properly constructed so as to render it safe to 
drive it in front of an engine, if passengers were to be carried ; 
that the servants of the defendants acted improperly in allowing 
a truck with people in it to be driven before the engine, and that 
the plaintiff did not know that' the truck was insufficiently 
constructed. 

The first two branches of the rule nisi — namely, for a nonsuit 
or a verdict for the defendants — was granted in pursuance of 
leave reserved at the trial. The third branch means that on the 
finding of the jury, the defendant is entitled to judgment in his 
favour. It is submitted, in the first place, that a nonsuit cannot % 
be entered ; if the defendants are entitled to succeed, it must be 
on the other branches of the rule. The leave to move to enter a 
nonsuit puts this Court in the same position as the Judge at the 
trial when he reserved leave. But the Judge could not have 
directed a nonsuit as long as there were issues upon which the 
plaintiff might insist upon going to the jury, for the purpose of 
costs or otherwise. Nonsuit is applicable when a plaintiff fails 
to prove what he has alleged, and is not applicable when the 
allegations in the declaration, being proved, are insufficient — which 
is a case for demurrer before trial, and arrest of judgment after it : 
Paule V. Godinff (2 F. & F. 585) ; Lumby v. Allday (1 Cr. & Jerv. 
301) ; Fry v. Monckton (2 Mood. & Rob. 303) ; Hitchin v. Teal 
{ib. 30, per Patteson, J.) If there was any issue upon which the 
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1876. plaintiff was entitled to go to the jury^ there can be no nonsuit. 
McBbidb Another reason for refusing to nonsuit is that the defence of 
_ ^' common employment as servants does not arise on the issues. It 

AND OTH£ita. 18 contended^ on the other side^ that as all the persons engaged m 
the transaction were in the same employment, the defendants are 
not responsible, and therefore there ought to be a nonsuit. The 
defendants will rely on the case of Wiggeit v. Fox (11 Ex. 832), 
in which the doctrine of irresponsibility of employers for injuries 
caused to their servants by the negligence of their fellow-servants 
was extended to the case of injury to the servant of a sub-con- 
tractor by the negligence of a servant of the principal contractor. 
Alder son ^ £., in his judgment in that case, pointed out that the 
reason of the princi))le upon which such cases depends is to be 
found in the case oi Hutchinson v. The Newcastle, York, and Berwick 
Railway Co. (5 Ex. 343), — namely, that the servant undertakes, as 
between him and the master, to run all ordinary risks of the 
service, including the risk of negligence of the other servants 
engaged in performing the work of their common employer. 

But in Wigget v. Fox the fact of common employment was 
pleaded specially ; and it would appear that in England that 
defence ought to be specially pleaded. {Bullen if Leake, 3 £d. 
732, r. (b) . 

The question of common employment was not left to the 
jury. 

[Prendergast, C. J.— Ought not the plaintiff to be nonsuited 
if he gives proof that the negligence was the negligence of ^ fel- 
low-servant, and that the defendants did not personally interfere?] 

It is not necessary that any contract should be shown to have 
existed in order to entitle the plaintiff to recover for injury from 
negligence. 

In Tebbutt v. The Bristol and Exeter Railway (L. R. 6 Q. B. 
73) , it was held that a mere licensee, a person allowed to go on a 
platform of the defendants, but who was not travelling on their 
railway, was entitled to recover for injury caused by the negligence 
of their servants. 

A further reason why there should be no nonsuit in this case 
arises from the position which Gwyuneth occupied. His position 
was rather that of a vice-principal than that of a servant. The 
non-residence of the defendants in the colony is a matter seriously 
'effecting the case. If they were not in a position to be able to 
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exercise a proper control over those they employed, they ought 1876. 
not to be able to avail themselves of the defence of community McBRirB 
of service. The distinction between a vice-principal and a ser- ^ *• 
vant was discussed in the case of Murphy v. Smith (19 C. B., and Others. 
N.S., 361) , where it was held that to render a master responsible 
for an injury to one person in his employment, caused by the negli- 
gence of another person in his employment, the latter must be in 
such a position of trust and authority that he may be considered 
as the master's representative in the establishment. In Holmes v. 
Clarke, in the Exchequer Chamber (31 L. J. Ex. 361}, Byles, J., 
said: — ''Why may not the master be guilty of negligence by his 
manager or agent, whose employment may be so distinct from 
that of the injured servant that they cannot with propriety be 
deemed fellow-servants ?" 

That observation seems applicable to the present case. In 
Gallagher \, Piper (16 C. B., N.S., 669), where the negligence 
causing the injury was that of a general foreman, Byles, J., con- 
sidered that the principals were liable ; and Williams, J., doubted 
whether the foreman was not rather a deputy master than a 
servant. 

It is submitted, on the whole, that although Henderson repre- 
sented the defendants for the whole colony, yet Gwynneth was 
vice-principal within the meaning of the cases, more than a servant 
— a general representative. 

[Pkenderoast, C.J. — If it was Broad's negligence that caused 
the injury to the plaintiff, it is clear that he was a fellow-servant. 

Johnston, J. — There was evidence that the system of putting 
trucks in front was wrong; but there was also evidence that 
Broad negligently conducted that system; that he went at too 
great speed ; and that the accident might not have happened but 
for that. This would probably be some evidence of Broad's being 
an improperly appointed servant. 

PaENDERGAST, C.J. — Pcrhaps it may be contended that the 
defendants are responsible if Gwynneth adopted a wrong principle 
or employed incompetent persons.] 

The authority of Murphy v. Smith seems to have been impro- 
perly called in question in the case of Howells v. The Landore 
Steel Co. (L. B. 10 Q. B. 62), where the defendants were held not 
responsible for injury caused by the negligence of their manager 
to a person in their employ. It seems to have been assumed that 

VOL. III.— Part 2. 11 
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i»76. the judgment of the Court of Common Pleas had been overruled 

McBeu>b in Wilson v. Merry (L. R. 1 H. L. So. 326) ; but that is not so. 

g J' ^ The case in the House of Lords was decided three years after 

AND 0THEB3. Murpky v. Smithy which does not seem to hare been mentioned ; 

and neither that case nor Feltham v. England (L. R. 2 Q. B. 

33)^ which was cited without disapproval by Lord Chelmsford in 

Wilson V. Merry, is to be taken to have been overruled ; and this 

Court is at liberty to follow them. 

In Feltham v. England it was held that the foreman or manager 
was not^ in the sense contended for^ the representative of the 
master ; but it was not said that there might not be a represen- 
tative or vice-principal^ for whose eonduct the principal would be 
responsible. 

Ashworth v. Stanwix (80 L. J. Q. B. 183) was a case where a 
master working with a servant was held liable for an injury to 
the servant by his negligence^ and his partner, though not present, 
was held jointly liable. In Mellors v. Shaw (30 L. J. Q. B. 333), 
where the negligence was that of a person who was superintendent 
of a mine and one of the owners, the owners were held liable. 

[Johnston, J., called attention to the case of Allen v. The New 
Gas Co. (45 L. J. Ex. 668.)] 

That was a case where a servant of the defendants brought an 
action against them for injury done to him by certain gates ; 
and the evidence showed that a person named Farren, who was 
the manager of the Company, had had his attention called to the 
unsafe state of the gates, and had promised to have them seen 
to; but it did not appear that he had failed to do so. It did 
appear that some directions had been given by a blacksmith 
foreman to make a bar, which had not been done ; and the Court 
held that the mischief arose from the conduct of the plaintiff's 
fellow-workman as such, and not from the defendant's default, 
nor from the default of any manager or vice-proprietor. The 
Court there held that Farren was not a manager or vice-proprietor. 
But that distinguishes the case from the present. It is submitted 
that here Gwynneth was a vice-principal, inasmuch as he em- 
ployed and dismissed men, and had the general control of the 
business as to contracts and money matters. 

As to the cases cited at the trial, Tunneyy, The Midland Railway 
Co, (L. R. 1 C. P. 291) was a case in which the negligence was 
clearly that of a fellow-servaut of the plaintiff; and so also was 
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that of Morgan v. The Vale of Neath Railway Co, (L. R. 1 Q. B. 1876. 
149), though the employments of the plaintijBP and the negligent mcBbidb 
persons were of different kinds^ one plaintiff being a carpenter, v- 

and the other a porter; and in Lavell v. Howell (45 L. J. C. P. ^kd Otheb8. 
387), it was held that the person who caused the injury and the 
plaintiff were fellow-servants, although the plaintiff was not ex- 
clusively in the defendants' service. 

If the principal chooses to substitute for himself a vice-prin- 
cipal or manager exercising a general jurisdiction and authority 
on behalf of his employer, he may be responsible for the acts of 
the vice-principal, although he was a perfectly proper person to 
employ. 

[Prenderoast, C.J. — In Allen v. The New Gas Co., Huddle- 
ston, B., says, that to make the defendants liable for negligence, 
the plaintiff must prove, either that they undertook personally to 
direct the works, or that the persons employed by them were 
not proper or competent, or that the materials were inadequate, 
or the means and resources were unsuitable to accomplish the 
work.] 

It is submitted that it was not intended in that case to lay 
down the doctrine that the only duty of the master is to appoint 
competent persons as servants. 

In Wemyss v. Matheson (4 Mc.Q. 215), it was held that a 
master is responsible for injury to his servants caused by dangerous 
machinery, if proper safeguards and precautions are not used by 
him for protection. 

The cases on the subject will be found collected in Roscoe on 
Evidence, 12th edit. p. 680. 

That the master is responsible for want of reasonable care in 
the appointment of his servants, is clear from Tarrant v. Webb 
(18 C. B. 797). And it may be assumed that there was an implied 
contract by the defendants to protect their workmen against injuries 
by dangerous machinery and the employment of incompetent 
persons. 

If it be said that this case is one of an ordinary risk of work- 
men, the language of Bramwell, B., in Briiton v. The Great Western 
Cotton Co, (L. R. 7 Ex. 130), is in point. That was a case where 
the plaintiff sought to recover damages for an injury done to the 
plaintiff by machinery not properly fenced off according to the 
provisions of a statute, and the learned Baron used the^Q words 
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1876. (p. 137), "But now we come to the great difficuUy in the case, 

McBeidk Does the maxim Volenti nonfit injuria apply ? I think not. True, 

^ «• Britton (the plaintiff) was in one sense volens. He need not 

A>'D 0THEB8. havc gonc where he did. But he must not only be a volunteer in 

the sense that when he went there he might have stopped away, 

but it must clearly appear that he went voluntarily, with a full 

knowledge and understanding of the risk.^^ 

In Holmes v. Worthington (2 F. & F. 533) , a workman was 
held not to be precluded from recovering against his master for 
injury caused by the defective condition of machinery, although 
he knew of it, he having complained of it, and continued in the 
use of it in the reasonable expectation of its being repaired. 

As to the suggestion that the knowledge of the danger was not 
brought home to the defendants, it must be taken that Gwynneth's 
knowledge was the defendants' knowledge ; and in the recent case 
of Tarry v. Ashton (45 L. J. Q. B. 260), the defendant was held 
responsible for injury done by the falling of a lamp, although he 
had shortly before employed a competent person to put it in repair, 
and was not aware at the time of the accident that it was in a 
dangerous condition. 

It is unnecessary to consider which of the particular circum- 
stances was the real cause of the accident. The evidence is not 
to be dissected for that purpose, but must be taken as a whole, as 
in the case of Jackson v. The Metropolitan Railway Co. (L. R. 10 
C. P. 49), where it was held that the several circumstances proved, 
taken singly, might not have been sufficient evidence of negligence 
to charge the defendants, yet, combined, they showed such a care- 
less and improper mode of conducting the business of the company, 
as to justify the jury in finding them guilty of negligence which 
was a cause of the accident. 

With regard to the last branch of the rule, which asks that 
judgment may be entered for the defendants on the findings, it is 
submitted that those findings are quite sufficient to bring the case 
within the doctrine laid down in Murphy v. Smith, For these 
reasons, this rule ought to be discharged. 

Travers, in support of the rule {M. Chapman was with him) . — 
It is not proposed to argue at length the case on the second count 
of the declaration. The real question in the case is as to com- 
munity of service. Tlie cause of action in both counts is the 
same, and it is not proper in New Zealand to have different counts 
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for one cause of action^ although several causes of action may be ^876. 
joined in the same declaration. McBhidb 

[Prendbbgast, C.J. — Might not the plaintiff be entitled to •• ^^ 

recover on the second count, even although he was a servant, if akj> Othbbs. 
negligence in the appointment of servants was the cause of the 
injury ? 

Johnston, J. — Was it not competent for the plaintiff to put 
the facts one way for the purpose of applying one particular rule 
of law, and then in another way for the purpose of applying 
another rule of law, and thus claim damages either as a servant 
or as a passenger ?] 

The two counts are inconsistent. The first count alleges that 
the defendants, well knowing that the line was not safe, and that 
the truck was insuflBiciently constructed to make it safe to drive in 
front of the engine, required the plaintiff, who had no knowledge 
of those facts, to travel in the truck on the line when unfenced and 
obstructed. There are thus three grounds of claim in the count — 
one being the active interference of the defendants in requiring 
the plaintiff to travel, and the others, their knowledge of the un- 
safeness of the line and the unfit construction of the carriage, 
and their omission to provide proper, skilful, and cal*eful agents 
and servants. 

The cause of action in the second count is quite different. It 
alleges that the defendants are railway contractors in possession of 
the line ; that the plaintiff was lawfully in a truck on the line, and 
that the defendants by their servants so negligently drove the truck 
that the plaintiff was injured. The true doctrine as to negligence 
between master and servant is this : that in the absence of a special 
contract a master is not liable for an accident not proved to have 
been occasioned by his personal negligence j and such negligence 
may be brought home to the master either by showing that his 
personal interference was the cause of the accident, or that he 
negligently retained incompetent servants, whose incompetency 
was the cause of the accident. {Ormond v. Holland, El. Bl. & 
El. 102.) It is said that the act of a vice-principal will make the 
principal liable ; but it would have to be shown that the act of 
the vice-principal was one which, if done by the principal himself, 
would have made him liable. The answer to issue No. 5a does 
not establish the allegation of that part of the third paragraph of 
the first count which alleges that the defendants omitted to pro- 
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1876. vide proper^ skilful, and careful serrants. And the findings and 
McBrids evidence generally show no cause of action on either count : The 
^- plea of general denial has a very extensive operation ; as it is com- 

AifD «0thsb8. petent for the defendants under it to give any evidence incon- 
sistent with the truth of the material allegations in the declaration. 

With regard to the doctrine of responsibility to servants for the 
negligence of a vice-principal, the whole question has undergone 
investigation before a Committee of the Imperial House of Com- 
mons, with the view of considering the necessity or propriety of a 
change of the law, and the history of the law on the subject is 
detailed in the evidence given before the Committee. The law, as 
laid down up to this time, is fully embodied in the report of the 
case of mUon v. Merry (V. 1 L. R. H. of L. Sc. 326). It was 
said that the question whether the person by whose negligence 
the injury occurred was ^ vice-principal or not was for the Judge, 
and the question of negligence for the jury ; but Lord Chelmsford 
observed (p. 388), that if the Judge had told the jury that if 
Neish had the power of engaging and dismissing workmen as 
he pleased, and the process was entirely left to him without the 
direction or control of the defendants, he was a superintendent 
and not a fellow- workman, it would have been a misdirection. 
It was held there, that for the purpose of applying the law of 
negligence there is no distinction between workmen of different 
classes; and that workmen do not cease to be feUow- workmen 
because they are not all equal in point of station and authority. 

The evidence shows that Gwynneth was, strictly speaking, a 
fellow-servant of the plaintiff. He had charge of one part of the 
line, and Smith of another. Possibly Henderson might have been 
a vice-principal. 

As to the second county in which the plaintiff was treated as a 
passenger, it having been proved that he was a servant, the defence 
of community of service arises as well as on the first. The plaintiff 
being a servant, and Gwynneth and Broad also servants of the 
defendants, it does not matter whether the negligence which 
caused the injury was negligence of Gwynneth or of Broad, or of 
both. 

Again, it appears from the evidence that an accidental obstruc- 
tion on the road was really the proximate cause of the accident, 
and that rebuts the imputation of negligence. Carey's evidence 
shows that it was not merely the speed that caused the accident. 
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In Latch V. The Rumner Railway Co. (27 L. J. Ex. 155), it was held 1876. 
that the negligence which might primd facte be presumed against mcBbidb 
the Company from the fact of a train getting ojff the line, was »• 

entirely rebutted by evidence showing that it had been caused by a^d Othbbs. 
the wrongful act of a stranger. 

The defendants in this case do not appear to have omitted or 
committed anything they ought not to have omitted or committed. 

The existence of the stones on the line seems to have beeo 
the real cause of the accident. It is submitted that contributory 
negligence of the plaintiff can be relied upon, and that there was 
evidence of such ; and that would be sufficient for a nonsuit. 

Cur. adv. vult. 

Prendeboast, C.J. — In this action, which is to recover damages 
for a bodily injury sustained by the plaintiff through the alleged 
negligence of the defendants or their servants, at the trial of the 
issues the jury assessed the damages at £400. Leave was reserved 
to the defendants to move to enter a nonsuit, or a verdict for them. 
The defendants moved according to the leave reserved, and also to 
enter the verdict for them on the findings to the issues. They 
obtained a rule nisi ; and subsequently an order was made under 
the 18th section of the Court of Appeal Act for the removal of the 
proceedings into this Court. 

Upon showing cause against the rule, it was argued on behalf 
of the plaintiff, as a preliminary objection, that the rule nisi had 
been obtained too late, inasmuch as it appeared upon affidavits 
that the trial was concluded on the 22nd of July, but that the rule 
was not moved for till the 9th of August, a period of more than 
fourteen days having therefore elapsed between the conclusion of 
the trial and the motion for the rule. 

The plaintiff relied upon rule 2 of the General Rules of 1873. 
That general rule deals with two classes of rules — those moved by 
virtue of a leave reserved at the trial, and those moved without 
such leave having been reserved. The rule niH was in part by 
virtue of leave reserved, in part without such leave. 

Where leave is reserved, the general rule provides that a time 
shall be fixed by the Judge who reserves the leave, at or within 
which time the motion is to be made. It does not appear that 
this was done. It was assumed at the argument of the rule here 
that it was not done ; if so, no doubt it was from inadvertence ; 
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1S76. and for that omission it may be said that the plaintiff is as respon- 
McBbidb sible as the defendants, and cannot rely on the omission as 
^ ''• nullifying the leave. The effect of such an omission would be to 

BBOGPEN . 

AND Othehs. leave the time to be fixed by the Judge afterwards ; but if so, then 
the hearing of the application for and the granting of the rule 
nisi was also in effect an appointment of the time. The plaintiff 
assumes that the effect of such an omission was to leave the time 
for making the application subject to the general rule applicable 
to motions without leave. 

Assuming, however, that the Judge who presided at the trial 
did not fix the time at the trial or subsequently, and that the* 
defendant was bound to move as if leave had not been reserved, still 
the Court, on the application for the rule nisi, had a discretion to 
grant the rule nisi after the time limited by the general rale ; and 
it will be assumed now that, when granting the rule, the Court 
was satisfied that there was sufficient reason for the exercise of its 
discretion, though the rule was applied for after the prescribed 
time ; and this Court here would not discharge the rule on such 
a ground. It does not appear from the case whether the 
question of delay was raised at the granting of the rule nisi or 
not. 

However, if, as was assumed at the argument, the time pre- 
scribed for motions without leave was the time within which the 
rule should have been moved, then the question remains, did not the 
defendant move within the time ? For the rule prescribes as to the 
Court in Banco, that such motions must be made at the next prac- 
ticable sitting in Banco, not being earlier than three days after the 
conclusion of the sitting. Now, though a power is given to move 
in Chambers for such a rule, if there is no sitting in Banco within 
fourteen days from the trial, it does not seem to be obligatory, 
but permissive only on the party applying, and perhaps as con- 
ferring a jurisdiction on the Judge in Chambers. A time is fixed 
within which such motions in Chambers may generally be made in 
Chambers — namely, fourteen days from the trial, that being the 
time upon the expiration of which judgment may be signed and 
execution may issue. The object no doubt was, that if no sitting 
in Banco could be held within the fourteen davs from the trial, 
either by reason of the amount of the business to be disposed of at 
the Circuit Court, or sittings, or otherwise — then, in order that the 
signing judgment and execution should not proceed, applications 
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might be made in Chambers for the rule nisi, and thus the pro- 1876. 
ceedings be stayed. McBhide 

If there be no sitting in Banco within the fourteen days, it »• 

may happen that judgment may be signed and execution issued ^^^ GTiiEas. 
before the application in Banco for the rule nisi can be made ; but 
though such judgment may have been signed, or even execution 
issued, it does not appear that the Court in Banco may not never- 
theless grant the rule nisi. No doubt some inconvenience may 
arise, and expense be caused, by the delay, should there be no 
sitting in Banco within the fourteen days, and should judgment 
have been signed or execution issued. But the Court might 
impose on the applicant the payment of the costs incurred by the 
other side of signing judgment or issuing execution as a condition 
of granting the rule nisi or absolute, as a penalty for not applying 
in Chambers. In the present case it does not appear that the 
judgment had been signed, or that it is a case for the imposition 
of terms. 

In England, where the general rule is precise, and the practice 
is to require it to be adhered to strictly, still the Courts there 
would not on this ground discharge a rule which had been granted, 
but make it absolute, and if the case should require it on terms. 
See Ellaby v. Moore (L. J., N.S., 22 C. P. 253.) Though 
perhaps the rule nisi would not have been granted unless very 
special reasons were made out for allowing an infraction of the 
rule. On the whole, I think that the application was in time ; that 
even if the defendant obtained his rule nisi beyond the prescribed 
time, still as judgment does not appear to have been signed, the 
rule should not be discharged on the ground of lapse of time, and 
that it is no case for imposing terms. 

The leave to enter a nonsuit, or verdict for defendant, was 
on two grounds. 1st. No evidence of negligence of defendants 
(which means of defendants or their servants) ; and 2nd, even if 
there be evidence of negligence of defendants' servants, then that 
it appears that the plaintiflF was a fellow-servant of the persons 
whose negligence occasioned the injury to the plaintiff. In 
showing cause against the rule to enter a nonsuit, it was contended 
on behalf of the plaintiff that in a case such as the present, where 
several issues have been framed from the declaration for submis- 
sion to the jury for their verdict thereon, there can be no nonsuit, 
but that the answers of the jury must be taken thereto. 

VOL. III.— Part 2. 12 
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1876. The argument was^ that, as the plaintiff had prepared himself 

McBttiDE to prove the several issues prepared for the jury, there should be 
^' no judgment of nonsuit ; but the findings of the jury on each such 

AND OTHiiBfl. issue so prepared should be taken. 

The question is, whether the plaintiff has in every case a right 
to have all the issues tried out, though they are raised by pleas 
denying the allegations in the declaration. But leave having been 
reserved to enter a nonsuit or verdict for the defendant^ the Court 
may direct such one of these two courses to be taken as seems 
best to answer the justice of the case ; and if in this case the 
charge of negligence is not proved, there is no reason why a non- 
suit should not be entered. 

Some questions were raised as to the pleadings. The plaintiff 
contended that the defence of common employment was not open 
on the pleadings, as the plea was only the general denial. 

The declaration contained two counts : one alleging that the 
plaintiff was in the employment of the defendants, and that the 
injury was occasioned while in the course of such employment by 
the negligence of the defendants and of their servants. The other 
count did not allege that the plaintiff was in the defendants' 
employment : it alleged that while the plaintiff was travelling, 
with permission of the defendants, on their railway in one of their 
trucks, the truck was, by the negligence of the defendants and 
their servants, upset, and the plaintiff injured. 

To this declaration the defendant pleads one plea only — the 
general denial. From these pleadings several issues were framed. 
None of these issues in express terms raised the question whether 
or not the alleged negligence of the defendants' servants was the 
negligence of fellow-servants of the plaintiff, in the course of 
common employment. 

It was contended by the defendants, that as this appeared on 
the evidence adduced by the plaintiff, he should be nonsuited ; or 
that, as no other negligence was proved, a verdict should be entered 
for the defendants on that ground. But on the part of the plaintifif 
it was contended that such a defence must be specially pleaded. 

Now, the necessary allegations in a count for negligence are, 
first — the allegations either of facts showing a duty to be careful, 
or a contract to be careful, and then a breach of such duty or con- 
tract. The duty may flow from a contract, or may arise from the 
position of the parties, or other facts or circumstances ; but the 
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contract, or facts, or circumstances founding the duty must be ^876. 
alleged in the declaration. (See Button v. Powles, 30 L. J. Q. B. MoBeidb 
169; 31 L. J. Q. B. 191.) BnoaoBH 

Negligence creates no cause of action unless it expresses a andOthbrs. 
breach of duty. See judgment of Erie, C.J., in the report last 
cited, and where, with reference to the declaration then before the 
Court, he says, '' A sufficient cause of action must be averred. In 
this declaration the circumstauces of the case are stated in detail, 
and we are all agreed that no contract is shown, in the declaration, 
which has been broken by the defendant. There are no circum- 
stances shown to which a known duty is attached by law." See 
also doorman v. Brown (3 Q. B. 511) ; Brown v. Mallett (5 C. B. 
615) ; Seymour v. Maddox (16 Q. B. 331). 

Generally, a plea of general denial does, in New Zealand, put 
in issue all the material allegations in the declaration. It follows, 
therefore, that if there is no special rule of pleading limiting the 
elBFect of a plea of general denial in an action for negligence, in 
such an action the plea of general denial puts in issue the facts 
and circumstances or contract as the case may be, founding the 
duty, as well as the allegations of the injury having been caused 
by the defendant's negligent act — that is, it puts in issue not only 
that the act was the act of the defendant, and that it was negligent, 
and that the injury was caused by the act, but also the facts relied 
on as founding the duty. 

By modern rules of pleading in England, the general issue in 
actions for negligence does not put in issue the facts and circum- 
stances or contract founding the duty. These allegations are 
there not in issue unless specially denied, but the other allega- 
tions are thereby put in issue : but there is no such rule in New 
Zealand. 

Now, applying these principles to the present case, as to both 
the counts, the question whether the act was the act of the defen- 
dants or an act for which they are responsible is put in issue by 
the general denial ; and if the negligent act is the act of a fellow- 
servant, not negligently appointed, then the act is not the act of 
the defendants, but of the feUow-servant ; for in such a case the rule 
of Jlespondeat superior does not apply. See Tarrant v. Webb (25 
L. J., N.S., C. P. 261) ; see per Cresswell, J. (p. 262) ; see also 
per Blackburn, J., in Howells v. The Landore Siemens Steel Com- 
pany (44 L. J. Q. B. 25), where he says — "In this case it is 
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1876. essential for the plaiutiflFs to make out, first, that the manager was 
McBkide *^^ servant of the defendants, and then to show that he was not a 
_ *'• fellow-servant with the deceased, so as to exempt the defendants 

AND Others. "*ODi liability." 

So also in an action for negligence where the act has been 
done by the servant of the defendant to a stranger, the question 
whether it is the defendant's act — that is, whether done in the 
course of the service of the defendant — is raised by a denial that 
the act is the act of the defendants. 

Some instances, no doubt, may be found in the English 
reported cases where the question has been raised as a defence by 
a special plea ; but numerous instances may be found where the 
question is dealt with as raised by the plea of not guilty, and as a 
nonsuit point. In Tarrant v. Webb, supra, there was no special 
plea. In Wallers, The South-Eastern Railway Company (32 L. J. 
Exch. 205), there was a plea of not guilty only. 

In Priestly v. Fowler (3 Mee & W. 5), there was a plea of 
not guilty ; but as the fact that the act was the act of a fellow- 
servant engaged in a common employment appeared sufficiently 
on the declaration, judgment was arrested. 

In Wigmore v. Jay (19 L. J. Exch. 301), the plea was not 
guilty j and the verdict having been directed at the trial for defen- 
dant, was upheld. In the same volume, p. 296, is the case of 
Hutchison V. The York, Newcastle, and Berwick Railway Company, 
In it the question was raised on the record by a special plea, and it 
was objected on special demurrer that it amounted to the general 
issue, that it was bad on special demurrer as an argumentative 
traverse. It was held, however, unobjectionable on the ground 
taken -, but it was not held to be a plea in confession and 
avoidance. 

In Wiggetty, Fox (11 Exch. 835), there was a special plea 
raising this defence with other pleas, amongst others no doubt the 
general issue ; but at the argument in Banco a nonsuit was 
ordered to be entered, which shows that the special plea was 
either negative of some allegations in the declaration, or that the 
question was raised by the plea of not guilty, or some other plea 
putting the plaintiff to the proof of his cause of action. 

I think it quite clear that the whole question is raised by the 
denial of the allegations that the defendants have been guilty of 
negligence, and that this meets the objection not only with refer- 
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ence to the first count, but also to the second, in which there is 1876. 
no allegation of the plaintiff being in the defendants' service. MoBridb" 

There remain the questions which arise upon the evidence. ^ '^• 

These may be summarized as that there was no evidence that and Others. 
the injury was caused by negligence of the defendants or their 
servants ; that there was none of personal negligence of the 
defendants ; and that if there was evidence of negligence of their 
servants, it appeared that such negligence was of Broad or Gwyn- 
neth, and that both were proved to be fellow-servants of the 
plaintiff. 

The accident was attributable to three causes : — 

1st. The rapid speed, and perhaps want of look-out. 

2nd. The obstructions on the line, not proved to be placed 
there by the defendants, but assumed to have been caused by 
cattle traffic at a crossing. 

3rd. The driving of the truck in which the plaintiff was in 
front of the engine. 

As to the first, the evidence establishes that the plaintiff was in 
the service of the defendants, either actually, as he himself asserts 
in his evidence, or constructively (according to Wigget and Fox), 
as in the employment of a sub-contractor engaged in a work 
under the control of the defendants and their servants. 

Also that the plaintiff, though at the time of the accident only 
a day-labourer, and though his actual daily labour had not com- 
menced, he being then in course of being carried by the 
defendants to his daily labour, was nevertheless engaged about 
the work of the defendants. (See Thnney v. Midland Railway 
Company, L. R. 1 C. P. 295.) 

It is true that in that case it was alleged, and found by the 
jury as a fact, that the carriage of the plaintiff to his work was 
part of his contract with the defendants. 

In the present case, no such question was expressly put to the 
jury ; the plaintiff alleges the fact to be so in his first count, but 
treats himself as a stranger in the second count. The issue found 
is, that he was in the truck by permission of the defendants. The 
plaintiff himself in his evidence says that he was engaged by and 
under one Mcintosh, who was the defendants' ganger or sub- 
contractor, and that he (Mcintosh) told him to go in the truck. 
He says " he had orders to go in the truck from Mcintosh's time- 
keeper and gaffer on the line.'' This evidence is uncontradicted. 
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1876. Some doubt is, by the evidence, thrown on the question whether 
MoBbidb ^^^ plain tiflf was in service of the defendants or their sub- 
V' contractor ; but if he was engaged in a work which was under the 

axdOtuers. control of the defendants or their servants, it is immaterial 
whether the defendants were his masters to pay or not {IViggett v. 
Fox) . See Turner v. Great Eastern Railway Company (33 L. T., 
N.S., 431), where it was held that the defendants' contractor's 
servant was not the servant of the defendants; the reason was 
that defendants had not control over the work, though in that 
case the defendants paid as well as had control; in the present 
case it does not appear that the defendants paid. In Turner v. 
The Midland Railway Co.^ supra, there is cited an American 
decision, quite in point as to one part of the question, Gilshannon 
V. The Story Brook Corporation (10 Cush. R. 228). There the 
plaintiff was a common labourer, employed in repairing the 
defendants' rail-bed at a place several miles from his residence. 
Each morning and evening he rode with other labourers to and 
from the place of labour, on the gravel train of the defendants. 
This was done with the consent of the Company, and for mutual 
convenience, no compensation being paid directly or indirectly by 
the labourers for the passage, and the Company being under no 
contract to convey the labourers to and from their work. While 
they were on their way to their work on one occasion, a collision 
took place with a car, through the negligence of defendants' 
servants. The plaintiiSP was injured, but was held not entitled to 
sue the defendants — it was considered that he was engaged at 
the time in the common employment. 

If that be so, then Broad, the engine-driver, who was guilty of 
the negligence and^want of look-out, was in the service of the 
defendants, and was engaged in a common employment with the 
plaintiff; and there was, I think, no evidence of negligence of the 
defendants in the employment of Broad. This being so, I 
conclude that so far as the acts of Broad contributed to the 
accident, the defendants are not shown to be responsible. 

Then as to the alleged negligence in driving the trucks in front 
of the locomotive, there is no evidence that the defendants person- 
ally interfered in the works ai all. On the contrary, it is proved 
that they were out of the country, and did not interfere. There 
is no evidence that they knew that the practice was to carry the 
labourers to their work in trucks pushed in front of locomotives. 
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Personal interference or knowledge must^ I think^ appear. If 1876. 
iusufficieut materials or implements are^ without the personal McBbide 
interference or knowledge of the defendants^ provided by the ^' 

defendants' servants, not negligently appointed, the defendants are ashd Othkbs. 
not responsible. See Wigmore v. Jay (19 L. J.) ; and though, 
according to some of the authorities, it may seem open to question 
whether there is not an absolute duty to provide proper materials 
and implements, and that proof of knowledge of insufficiency is 
not thrown upon the plaintiff, still that is not this case : the 
trucks and engines were proper; it was at most the improper use 
of them, authorized by the defendants' manager; and for such 
improper use it is clear that the defendants are not responsible, 
without personal interference or knowledge. 

I am inclined to think that, if the defendants could be held 
responsible for the practice, there was some evidence to go to the 
jury that the accident was in part attributable to the driving the 
truck in question in front of the engine, and that such a practice 
was dangerous and unnecessary ; that though it appears from the 
evidence that when ballasting or shunting on a single line such a 
practice was unavoidable, yet it was nevertheless dangerous ; but 
it did not, I think, appear that there was any necessity why the 
labourers should be carried in this truck so driven; they might 
have been carried in a truck behind the engine, and that would 
have been safe, and the truck in front left empty. The train was 
not at the time engaged either in ballasting or shunting, but in 
carrying the men to work. 

But as no knowledge or personal interference of the defendants 
was shown^ but disproved, and the defendants were sought to be 
made responsible for this practice by reason of Gwynneth, who, it 
was alleged, had the general superintendence, and permitted or 
authorized this practice, the question was whether Gwynneth and 
the plaintiff were or not fellow-servants so as to exempt the 
defendants from liability for the acts of Gwynneth, who was 
undoubtedly their servant. 

It was contended that Gwynneth, though the defendant's 
servant, was also their agent, and that he came within the 
distinction indicated in some of the cases as existing where the 
act complained of is that of a *' vice-principal," " deputy master," 
or " universal agent " in the matter. 

The evidence does not however show that Gwynneth was in 
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1876. any sense a vice-principal, or proprietor, or universal agent in the 
McBridb matter of their work. He was apparently a paid servant of the 
^- defendants; he was engineer and manager, and necessarily with 

axdOthebb. certain powers of agency. The cases of Allen v. The New Gas 
Company, supra, and Wilson v. Merry (L. R. 1 H. of L. Sc. Ap. 
326), and Howells v. The Landore Siemens Steel Company, dispose 
of this question. In the latter case, Blackburn^ J., puts a question 
to the Counsel in argument, which remained unanswered. He 
asked whether it could be contended that the master of a ship 
could not be the owner's servant. The question arose rather with 
regard to whether the fact that a statute required that a manager 
should be certificated made him the less a servant. Still it is evident 
that the question supposes that a master of a ship, certificated or 
notj is the servant of the owner within the* rule. See also per 
Willcs, J., in Gallagher v. Piper (33 L. J. C. P. 335). Now the 
master of a ship, though he has very extensive powers as an agent, 
is not a vice-proprietor, he is not a universal agent — he is in fact 
the servant of the owner and the fellow-servant of the seamen, 
and so also are the other officers of the ship. As observed by 
Willes, J., in Gallagher v. Piper, " he is perhaps the most 
authoritative of agents.'' The fact that the fellow- servant is in a 
position superior to the plaintiflTs makes no difierence. (See IVilson 
V. Merry, L. R. 1 Sc. Ap. 325). Byles, J., in Clarke v. Holmes 
(31 L. J. Exch. 356), suggested that " a manager or agent" was 
not a fellow-servant within the rule ; and in Gallagher v. Piper, 
supra, retained that opinion, and acted upon it, differing from the 
rest of the Court. In the same case, Willes, J., though deciding 
that a foreman or manager was a fellow-servant within the rule, 
expressed himself as ready to consider the case of a partner as a 
person having "universal authority to act for the master in the 
matter." The case of a partner has been already decided, and the 
case of a person having "universal authority in the matter" is 
still open for consideration ; but such, I think, is not the present 
case ; Gwynneth was not proved to be more than engineer and 
manager, with certain powers as agent, as every manager must 
have. If the plaintiff had been injured by the fall of a structure 
of the railway works, as a bridge, and that fall was attributable 
to the want of skill or negligence of Gwynneth in his orders to 
the men employed, it seems clear that the defendants would not be 
responsible if Gwynneth were not negligently appointed, and there 
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seems no distinction between sucli a case and the present ; though 1876. 



the alleged negligence was rather in the general management than MoBbidb 
in a part of the contract work. It is sufficient^ therefore, to say *• 

that Gwynneth was the servant of the defendants, engaged in the ahdOthsui. 
same common objects as the plaintiflF — ^namely, the construction of 
the railway ; and that there is no evidence that he was negligently 
appointed. 

From the view I take, it is not necessary to express any con- 
cluded opinion as to whether the negligence of Gwynneth, if there 
were such, was a causa causans. Such questions are always diffi- 
cult of solution. In the present case there were, it would appear^ 
three causes contributing to the accident. If the truck had been 
behind the engine instead of in front, there is evidence to show that 
the existence of the obstruction on the line would not have caused 
any accident, even though going at the speed proved. The imme- 
diate cause was perhaps the obstruction on the line. There is, I 
think, some evidence to show that if the train had not been negli- 
gently driven — that is, if the speed had been less — ^the accident 
would probably nevertheless have occurred. However, this is not 
very clear. Assuming, however, that there is evidence to show 
that notwithstanding the existence of the obstruction and the high 
rate of speed, the accident would not have occurred had the trucks 
been behind the engine instead of in front, then I incline to think 
that the occasion of the accident is attributable to the propulsion 
of the trucks, and that was a causa causans. 

No doubt, the general principle is that if the negligent act 
would not have been followed by the damage if other circumstances 
had not intervened, for which circumstances the defendant is not 
responsible, the damage is not the proximate result of the negli- 
gent act, and is not sufficiently concatenated therewith. (See 
Addison on Torts, p. 5.) But where a gas company had so 
negligently constructed a pipe that the gas escaped into the 
plaintiff's house, and a workman who happened to be in 
the house went near the place where the gas escaped with 
a lighted candle in his hand, which caused an explosion, it 
was held that the gas company was nevertheless respon- 
sible. {Burrows v. March Gas Company, L. B. 5 Exch. 67.) 
Baron Pigott, in his judgment, says : — '' The principal question is 
whether the damage that resulted was the proximate or remote 
consequence of the defendants' negligence. It was argued for the 
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1876. defendants that it was too remote. Now, the mere fact that there 
McBbids ^s another cause brought in^ without which the damage would not 

^ •• have occurred, does not in my view make the first and main cause 

Bboodsn , 

Avp Othsbs. a remote cause of the damage ; it can only disentitle the plaintiff to 
recover in cases where the ground may be taken that he has 
contributed without which the damage would not have occurred. 
It seems to me that the escape of the gas was plainly the proximate 
cause of the damage of which the plaintiff complains. If that be 
so, though there is another cause without which the explosion 
would not have happened, yet that does not disentitle the plaintiff, 
to recover, unless he can be affected by the negligent conduct of 
Sherratt'' (the workman). 

It seems to me that when some other cause intervenes which 
immediately brings about the damage, the defendant is neverthe- 
less responsible if it was probable that such cause would intervene. 
If a person negligently leaves loaded firearms, or other dangerous 
thing, in a place where it is probable that some other person will 
set it in motion to the injury of others, and that injury is so 
brought about, he is responsible. (See Lynch v. Nurdin, 1 Q. B. 
85.) In the present case, if there was negligence in the mode of 
carriage of the plaintiff, it may perhaps be said that the existence of 
the obstruction, one of the contributory causes, was probable; but 
can it be said that the negligence of Broad was also probable ? 
This I think open to doubt. It is not, however, from the view I 
take, necessary to express an opinion as to the effect of these con- 
tributory causes. 

In answer to Mr. Macassey's contention that the plaintiff could 
recover on the second count, it is, I think, clear that he cannot. 
The count is based on the supposition that the plaintiff was a 
stranger to the defendants, that he was only in the position of a 
person being carried gratuitously : but clearly that is not so; the 
evidence showed, as above pointed out, that he was in the position of 
a servant to the defendants, being carried as such, and not as a 
stranger, gratuitously. The plaintiff failed also in his proof of 
negligence of the defendantsT The negligence for which the plain- 
tiff could hold the defendants responsible was only such as a master 
is responsible for to his servant, not such as a'carrier, though gra- 
tuitous, is responsible for to his passenger. 

I think, therefore, that the defendants should have leave to 
enter a judgment for nonsuit. 
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Williams J. — I concur in the conclusions arrived at by the 1876. 
Chief Justice on the questions of practice and pleading that have moBmdii"^ 
arisen in the present action. «• 

As to the accident itself^ three causes may be said to have con- axdOtkebb. 
tributed to it, in the absence of any one of which it is reasonable 
to infer from the evidence that, in all probability, the accident 
would not have happened, or at any rate, if the truck had got off 
the line, that the consequences would not have been so serious to 
the plaintiff as they have turned out to be. These causes were, 
first, the fact that stones were lying on the rails, and between the 
rail and the guard rail at the crossing ; secondly the rate at which 
the train was being driven ; and thirdly, the circumstance that the 
truck in which the plaintiff was, was in front of the engine. 

As to the first of these causes, the crossing was where a public 
road went over the railway, and the defendants are clearly not re- 
sponsible if stones off the road got on to the rails without default 
on their part. As to the rate at which the train was being driven, 
if that rate was excessive, or if the engine-driver did not keep a 
good look-out, that was the default of the engine-driver Broad, 
who was, without doubt, a fellow-servant of the plaintiff, and 
engaged with him in common employment, and the defendant 
therefore would not be liable to the plaintiff for his negligence. 

If, however, the accident would not have happened if the truck 
had not been driven in front of the engine, and if permitting the 
truck to be so driven was an act of negligence of the defendants 
themselves, the defendants would be liable. 

As to this, therefore, two questions arise : First, was permitting 
the truck to be so driven an act of negligence at all ; and, if so, was 
it an act committed by the defendants ? 

I confess that had Gwynneth been himself the principal, I 
should have doubted if the evidence would have supported an 
action against him ; and in order to fix the defendant with liability, 
the first step is to show that Gwynneth has been guilty of negli- 
gence for which, had he been a principal, he would have been 
liable. 

I gather from the evidence that, although the practice of con- 
veying men in trucks in front of the engine is attended with risk, 
yet that it is generally resorted to on lines in course of construc- 
tion, and that at a low rate of speed there is hardly any danger 
at all. 
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1876. It is true that the necessity of pushing trucks with men in 

MoBbii>i~" them in front of the engine might be obviated, even on a single 
•• line without sidings^ in the manner pointed out by the Chief 

avdOtkibs. Justice^ by placing one truck before and another behind the 
engine^ and placing the men in the trucks behind the engine when 
going one way^ and in the other truck when returning ; but if, in 
the usual course of constructing lines, these precautions are not 
adopted, and the ordinary mode is for the truck when going one 
way to go behind the engine, and the other in front of it^ and for 
the workmen to ride in them either way when they have to be 
carried from one part of the works to another, then I think that the 
risk of an accident arising from riding in trucks pushed in front of 
an engine must be taken to be one of the ordinary risks incurred by 
persons who are employed in the construction of a railway. If 
the question as. to whether or no Gwynueth was aware of the 
danger of the practice is an element for consideration, it may be 
observed that there was nothing to show that the warning addressed 
to Mr. Smith ever came to the knowledge of Gwynneth ; and from 
the evidence given as to their relative position^ it is clear that no 
duty devolved on Smith to inform Gwynneth of it. It must be 
borne in mind that negligence must be proved affirmatively; that 
it is not sufficient if there is a surmise that there may have been 
negligence, but there must be evidence upon which the jury might 
reasonably and properly conclude there was negligence — that is^ 
that there existed a duty from the person charged to the plaintiff, 
and that there has been a breach of that duty. Moreover, if the 
evidence is equally consistent with either view — with the existence 
or non-existence of negligence — it is not competent to the Judge 
to leave the matter to the jury. [Toomey v. London, Brighton, and 
South Coast Railway Co,, 3 C. B., N.S., 146; Cotton v. lFood,8 
C. B., N.S., 573.) 

Taking this view of the case, I am extremely doubtful whether 
there was evidence to go to the jury of negligence on the part of 
Gwynneth ; and it is only through his negligence that the defen- 
dants can be made liable. 

If, however, it be assumed that Gwynneth acted negligently, 
still it lies on the plaintiff to show that Gwynneth represented the 
defendants so fully as to render them liable for his negligence, and 
that he was something more than a servant. 

Here, again, mere surmise would not be sufficient, 
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Negligence is a personal act or omission ; if one man is negli- 1876. 
gent in fact^ and it be sought to charge another with his negligence^ McBbidb 
the circumstances which would render such other person legally ^ »• 
liable must be proved amrmatiyely. anp Othsbs. 

In the present case, there is nothing to show that Gwynneth 
was more than manager of works undertaken by the defendants in 
a particular districtj and their agent for the limited purpose of 
carrying on those works. 

He never communicated with the defendants, nor was he ap- 
pointed by them, but communicated with and was appointed by 
Mr. Henderson, who appears to have represented the defendants 
in the colony. Opinions may differ as to the reasonableness or 
expediency of the law on this subject ; but since the case of Wilson 
V. Merry there can be little doubt that a person in Gwynneth's 
position must be considered as a fellow-servant engaged in a com- 
mon employment with persons serving under him, and that con- 
sequently the master would not be liable to such persons for 
injuries sustained through his negligence. 

For these reasons, I think the rule to enter a nonsuit should be 
made absolute. 

Johnston, J. — I agree substantially with His Honor the Chief 
Justice and Mr. Justice Williams as to the questions both of law 
and practice. I have entertained some doubt as to the sufficiency 
of the evidence of negligence ; but on the whole I am satisfied that 
Broad was guilty of negligence, which materially contributed to 
the injury done to the plaintiff. I have also doubted whether the 
defence of community of service ought not to have been set up by 
plea ; but I have come to the conclusion that it was incumbent on 
the plaintiff to prove such negligence as would sustain the action ; 
and the negligence of a fellow-servant is not such. 

Rule absolute for nonsuit. 
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Nov. 17 80. BROaDEN AHD OTHERS v. THE QUEEN. 

TracHee — Demurren — Several Pleae^-JudgmenU'WveraH — CeriifioaU, 

Demurren to three pleM were remoTed from the Supreme Court to the Comi of 
Appeal. The demurrer to the first plea was abandoned at the hearing ; the second 
plea was held good, and leare to replj was granted. The third plea was held bad. 
The certificate of the Court of Appeal to the Supreme Court mentioned onlj the 
adjudication orerruling the demurrer to the second plea. A rule was afterwards 
obtained and made absolute for amending the certificate, b/ inserting a statement 
that the demurrer to the third plea was allowed. 

In this case (reported antCy pp. 202-222)^ a certificate had 
been given by Prendergast, C. J., dated 23rd May, 1876, certifying 
that at a sitting of the Court of Appeal on Monday, the 8th day 
of March, 1876, at which he presided, it was adjudged that the 
petitioners' demurrer to Her Majesty^s second plea be overruled, 
with costs ; that it was further ordered that the petitioners have 
leave to reply on payment of the costs of and incidental to the 
demurrer in that Court and in the Court below. 

Travers, for the petitioners, now moved for a certificate or an 
amendment of the certificate of the 23rd May, so that judgment 
might be entered for the petitioners on the demurrer to the third 
plea. 

He cited Marshall on Costs, 2nd edit. p. 62, and Gregory v. 
The Duke of Brunsmck (3 C.B. 493). 

A rule nisi was granted whereby it was ordered that the 
Solicitor-General of Her Majesty the Queen, or other Her 
Majesty's Counsel, do appear at &c., on &c., and show cause why 
the said certificate should not be amended in such respects as may 
be necessary to entitle the petitioners to enter up a judgment on 
their demurrer to the third plea, or why a further certificate 
should not be issued in such form as may be necessary to entitle 
the petitioners to enter up such a judgment, or why judgment 
should not be given for the petitioners on the said third plea, on 
the ground that the said certificate of the 23rd May, 1876, should 
have informed the Supreme Court of the decision of the Court of 
Appeal upon all the demurrers removed under the order of the 
19th April, 1876. 

/. G. AUan (30th Nov.) appeared for the Solicitor-General; 
and 

TVaverSj in support of the rule. The demurrer to the first 
plea was abandoned at the hearing; but the Court of Appeal 



COtJRT OP APPEAt. S03 

having held the third plea to be bad^ the petitioners were entitled 1876. 
to have judgment on the demurrer to that plea. Bboodbh 

Prenderqast, C.J. — Had the attention of the Court been aitdOthbbs 

V. 

drawn to the matter at the time, it would have ordered judgment Thb Qvbbv. 
to be entered for petitioners on the demurrer to the third plea ; 
and therefore the Court^ will make the rule absolute to amend 
the certificate by adding the statement that the demurrer to the 
third plea was allowed. 

Rule absolute accordingly. 



WILLIAM JENKINS, Aptbllawt ; ELIZA JENKINS and MTTOHINSON, J^o*. 17 1 

BXSPOHSBBTB. ^^' ^* 



Judgment or Order of Inferior Court — Frctud in procuring — False statements and 
suppressions — Setting aside order under Married Woman*s Property Protection 
Acts, 1860 and 1870. 

To warrant the Sapreme Court in setting aside, on ground of fraud, a judgment or 
order of an inferior Court, having jurisdiction, and power to renew its decision, the 
eTidence of fraud must be clear and cogent. 

Where it was sought in the Supreme Court to set aside a protection order made 
under the Married Woman's Property Protection Acts, 1860 and 1870, and an 
issue was raised whether the order had been obtained bj a misuse of the power of 
the Acts by means of false and fraudulent representations, the Judge presiding at 
the trial of the issue held that there was no case for the jury where there was a 
mere conflict of oaths between the husband and wife, without any corroboration : 
and, on appeal, this Court held, that although the evidence might have justified the 
jury in inferring that the wife had made some false statements and suppressions, 
yet as there was no evidence that the Magistrate who made the order was misled by 
them, and it appeared that he had, on application, refused to quash the order on 
those grounds (which he had power to do under the Acts), the Judge at the trial 
was right in directing a finding of the issue in the negative. 

This was an action for specific relief^ brought by the plainti£F 
against his wife (who had obtained an order of protection under 
the Married Woman's Property Protection Acts^ 1860 and 1870 J 
and another. 

The declaration stated^ among other things^ that the plainti£F 
had been a lunatic^ and that his wife had interfered with his pro- 
perty ; that after his release from confinement, by his wife's advice 
he had travelled with his son for the improvement of his health, 
and was absent in all about five and a half years ; that on his 
return from Victoria to Queenstown in June, 1874, he found his 

* Prendergast, G.J., Johnston, J., GKllies, J., Williams, J. 
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1876. wife living there^ and carrying on business as an hotelkeeper; 

jBNznrB ^^^^ o^ ^^^ ^^7 after his arrival^ his wife went to a Resident 

^- Magistrate, at a place forty miles ofP. and obtained an order for the 

JSKKIKS AND 7. -1 ^.i.i./*/. 1 A 1 ^ 

MrrcHivsoir. protection of her property ; that for fifteen weeks after that, the 
plaintiff was residing in the same house with his wife, and saw her 
frequently, and she never informed him of the order. The declar- 
ation averred that the said order was obtained fraudulently, and 
by a misuse of the powers conferred by the Married Woman's 
Property Protection Acts. It was fiirther stated that in January, 
1874, the plaintiff applied to the Resident Magistrate to rescind 
the order, and that he refused. 

The prayer of the declaration prayed, inter aUa, that the 
protection order might be declared to have been fraudulently 
obtained. 

After the defendants had pleaded various pleas, a motion for a 
decree was made upon admissions contained in the pleas ; but the 
Supreme Court dismissed it, and directed an issue to be tried 
whether the order mentioned in the declaration was obtained 
fraudulently, and by a misuse of the powers conferred by the Pro- 
tection Acts, and by means of false and fraudulent representations, 
as in the declaration alleged. 

In answer to interrogatories administered to the defendant, 
Eliza Jenkins, by order of Williams, J., she stated, among other 
things, that while her husband was confined as a lunatic, and 
subsequently, during his absence, she obtained a livelihood by 
needlework and going out nursing; that on his return after his 
confinement, she did not advise him to leave for the benefit of his 
health ; that she obtained funds to buy property mentioned in the 
declaration by going out nursing, and keeping the Melbourne 
Hotel at Queenstown ; that she heard the plaintiff was returning 
to Queenstown at the time she went to Cromwell to obtain the 
protection order, and she did not give the plaintiff any notice or 
information of her intention to apply for it ; that she informed 
the Magistrate, at the time of the application, that she heard the 
plaintiff was coming to Queenstown ; that she was not aware the 
plaintiff was residing at the Melbourne Hotel when she went to 
Cromwell, but he was residing there subsequently ; that she did 
not immediately give him notice that she had got the order, but 
she informed the Magistrate that her husband had deserted her, 
and that she had had to earn her own livelihood since 1868; that 
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the Wakatipu Resident Magistrate was absent at the time when 1879. 
she applied for the order at Cromwell ; and that she informed the Jbnkiks"' 
plaintifiF, after his return, that she would charge him for board and ^' 
lodging, and sent him m an account. MnoHzmioar. 

At the trial of the issue before Williams, J., the plaintiff stated, 
among other things, that after he was discharged from confinement 
as a lunatic he went back to his wife and found he was not 
wanted, and she bade him go away and make a home ; that after- 
wards he went to Queenstown, in 1868, and found his wife 
carrying on business at the Melbourne Hotel, and that they sent 
him away; that he went to Auckland, Sydney, Melbourne, and 
Queensland, and was away five and a half years ; that he returned 
to Queenstown in June, 1874; arrived on a Friday evening, saw 
his wife going out at the back door, and did not see her again that 
day ; that next morning he went away, and did not return till the 
Monday ; that he arrived the day before the date of the protection 
order ; that he afterwards remained fifteen weeks at the hotel, and 
his wife never told him she had a protection order. 

At the close of the plaintiff's case, it was contended, on behalf 
of the defendants, that the plaintiff had given no evidence in 
support of the issue, and that there was nothing to submit to the 
jnry. 

Williams, J., took time to consider, and directed the jury to 
find for the defendants. He told them that '^ Where an applica- 
tion is made to set aside the judgment of an inferior Court on the 
ground of fraud, and the fraud alleged is that the judgment 
was obtained by means of false testimony given by one of the 
parties, there is no doubt there should be some further evidence 
than the mere conflicting oath of the other party to submit to the 

Leave was granted to move to enter a verdict for the plaintiff. 

A rule nisi was accordingly granted, calling on the defendants 
to show cause why the finding of the jury should not be set aside, 
and instead thereof a verdict entered for the plaintiff, on the fol- 
lowing grounds : — (1.) Misdirection by the Judge, in having held 
there was not sufficient evidence to justify a finding in favour of 
the plaintiff. (2.) That the verdict was against the weight of 
evidence; and (3) that the credibility of the witnesses and the 
interests of the parties were not submitted to the jury. 

VOL. III.— Pabt 2. 14 
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1876. After argument^ ffilUams, /., on 27th September^ gave judg- 

jjiniifg meat as follows ; — 

«• Williams. J. — This was an issue raised in an action for spedfic 

JufKnrfl AND 

MiTOHiNBOK. I'elief as to whether a certain protection order made under '^ The 
Married Woman's Property Protection Act, I860,'' had been 
obtained fraudulently, and by means of false and fraudulent repre- 
sentations. At the trial, at the conclusion of the plaintiff's case, 
I decided that there was no evidence to go to the jury, and directed 
a verdict for the defendant. The plaintiff's counsel then applied 
for leave to be reserved to enter a verdict for him. To this Mr. 
Stout objected, and leave was formally reserved, but subject to the 
right of the defendants to insist that the reservation of leave 
was improper, as it had not been consented to. 

The plaintiff now moves to have the verdict entered pursuant 
to the leave reserved. 

There can be no question that as an objection to the leave 
being reserved was taken at the trial, it would be improper to make 
the rule absolute to enter a verdict. Apart from technicalities, 
it would be manifestly unfair, because the defendants might be 
able to produce evidence to contradict the case made by the 
plaintiff, and the entry of a verdict for the plaintiff would pre- 
clude his doing so. 

As however the grounds stated in the rule would be sufficient, 
if they were sustained, to entitle the plaintiff to a new trial, it 
would probably be competent for the Court, under rule 495, to 
make the rule absolute for a new trial, if the circumstances were 
such as to warrant a new trial being given. 

The plaintiff in his evidence gave an account of the relations 
that existed between his wife and himself for many years past. 
It appears that in 1863 and on a subsequent occasion he had been 
confined as a lunatic, and had been absent from his home at Mel- 
bourne and Wellington. The last time that he resided with his 
wife was for several months in 1867. According to his account, 
at the beginning of 1868 he was sent away with his second son, 
with the consent of his wife. He remained away till June, 1874, 
and during that time he did not correspond with his wife. In 
June, 1874, the plaintiff^ after an absence of five and a half years 
suddenly returned to the hotel in Queenstown kept by his wife- 
He came in at six in the evening, and caught sight of his wife's 
back going out of the room as he came in. The next morning, at 
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six o'clock^ his wife started for Cromwell^ and obtained the pro- 1876. 
tection order. His wife was examined on interrogatories, and the jjaxiva 
answers to these interrogatories were put in as part of the o. 

plaintiff^s case. She states that she informed the Magistrate at jdixoRvxaojs. 
the time of her obtaining the order that she had heard that the 
plaintiff was coming to Queenstown, but stated also that she was 
not aware that the plaintiff was residing at the hotel when she 
went to Cromwell. 

She also states that she informed the Magistrate that the 
plaintiff had deserted her^ and that she had had to earn her own 
livelihood since the beginning of 1868. This is the only account 
we have of what took place before the Magistrate when the pro- 
tection order was made. 

For a considerable time after the plaintiff was aware that the 
order had been made^ he took no steps at all^ but he subsequently- 
applied to the Magistrate to reverse it. On that occasion the 
plaintiff was represented by a solicitor; he was himself examined^ 
and two witnesses were examined on his behalf. The Magistrate 
declined to interfere. 

The Magistrate had full opportunity of hearing the evidence 
on both sides, and of making himself acquainted with the facts. 
Now, the question here is not whether the Magistrate took a wrong 
view of the law, but whether his decision was grounded on the 
false and fraudulent representations of the defendant. The Magis- 
trate himself was not called, nor was the solicitor who appeared 
for the plaintiff when he applied for the order to be rescinded, nor 
were the witnesses who gave evidence for him. What evidence, 
then^ have we that the statements that the defendant made to the 
Magistrate were untrue? The statement of Jenkins that when 
he left her in 1868 it was with her consent^ and the circum- 
stance that in the absence of contradictory evidence it was probable 
that she was aware he had returned when she went to Cromwell 
to get the protection order. She however swears, in answer to 
interrogatory 20, that she was not aware whether the plaintiff was 
residing at the hotel when she went to Cromwell. 

Taking Jenkins' statement to be true, that he left; her with 
her consent, still, though that is at variance with the formal 
information laid by the defendant^ yet it is perfectly reconcilable 
with the statement she says she made to the Magistrate — ^namely, 
that he had deserted her, and that she had had to earn her own 
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1876. liying since 1868. A woman whose husband left her with her 

J2HXIVB consent in the first instance might well conceive that he had de- 

^' serted her if he stayed away for more than five years^ and might 

HxTcmiraov. ^^^ unreasonably date the desertion from the time he originally 

left. 

It was contended^ on behalf of the plaintiff, that the defendant 
had not answered some of the interrogatories^ and had given 
evasive answers to others; and that this circumstance should have 
been left to the jury to consider in connection with the question 
of a fraudulent intent. Apart from the question of how far the 
plaintiff^ having himself put in the answers as part of his case, is 
entitled to throw a general discredit on them over and above the 
specific contradictions, it seems to me that it was open to the plain- 
tiflf, if the answers were evasive, to have applied to have the 
defendant orally examined, under the 21st section of ^'The Supreme 
Court Amendment Act, 1866;'' and as he has not done so, he cannot 
complain that the answers are not clear enough. If they are not 
sufficiently definite, the plaintifi* has only himself to blame. In a 
case of this kind the evidence to be submitted to the jury must 
amount to something more than mere suspicion, and must be of 
such a nature that it would, if uncontradicted, have justified the 
interference of a Court of Equity. If I held that there was evidence 
here that should have gone to the jury, it would simply amount to 
this : that whenever, in an inferior Court, a Magistrate gives his 
decision on the conflicting evidence of two parties, it would be 
open to either party to come to this Court and ask, on his own 
unsupported testimony, that the decision might be reversed, on 
the ground that his story was the true one. 

Rule discharged with costs. 

From the above judgment the plaintiff now appealed, under 
section 23 of " The Court of Appeals Act, 1862.'' The question 
stated for the opinion of the Court of Appeal was, — 

Whether the said judgment of the Supreme Court should be 
affirmed, reversed, or varied ? 

Doumie Stuart and Mouat for the appellants ; Macassey for the 
respondent. 

D. Stuart. — ^The question is whether there was any reasonable 
evidence to go to the jury that Mrs. Jenkins had obtained the 
protection order by fraud ; and it is submitted that there was a 
great deal of such evidence. 
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[Gillies^ J. — It would be necessary to show that there was 1876. 
endenee of such fraud as would induce a Court of Equity to jbnzikb 
declare the order to be null.] v* 

In order to lay a foundation for a protection order^ it is neces- Mitohinbon. 
sary for a married woman to show, — (1.) Desertion by her 
husband; and (2) that such desertion has been without any 
reasonable cause ; and it is submitted that the suppression of the 
truth with regard to either of these matters, such as appeared from 
the testimony of the wife in this case, was a fraud. Instead of 
stating to the Magistrate that her husband had already come to 
her house, she said she heard he was coming ; and her object in 
doing so must have been to mislead the Magistrate. 

The case of Thompson v. Thompson (27 L. J. Prob. & Mat. 65) 
shows that to entitle a wife to judicial separation for desertion 
without cause, the husband must have wilfully absented himself 
from her in spite of her wish. 

It is difficult to define ^' desertion */' but in the case of Cargill 
V. Cargill (27 L. J. Prob. & Mat. 69), it was held that an offer of 
a husband to return and provide for his wife took away her right 
to an order for the protecting of property acquired by her since 
desertion ; and in this case it would appear that the female de- 
fendant, after her husband's return, went to the Magistrate in 
fraud of his right to get an order for protection. In ex-parte 
proceedings, such as the application for a protection order, great 
strictness ought to be required, and the Magistrate ought not to 
act except upon most satisfactory testimony. For suggestions as 
to what may constitute fraud, see Kerr on Frauds, pp. 1, 2, 316, 
317. In that work (p. 232), it is laid down that "A judgment or 
decree obtained by fraud upon a Court, binds not such Court or 
any other ; and its nullity upon this ground, though it has not 
been set aside or reversed, may be alleged in a collateral proceed- 
ing. " Fraud/' said De Grey, C. J., " is an extrinsic collateral Act, 
which vitiates the most solemn proceedings of Courts of Justice. 
Lord Coke says it avoids all judicial acts, ecclesiastical and tem- 
poral.'' Again, at p. 285, it is said that "A Court of Equity will 
relieve against fraud in judicial proceedings. If fraud in obtain- 
ing a decree has been practised on the Court, the Court will grant 
relief on being satisfied that the conduct of the party himself has 
not deprived him of his title to relief." 

In Story's "Equity Jurisprudence," s. 190, it is said that 
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1876. Courts of Equity will act upon circumstances as presumptions of 
Jbvkivb fr*^^d, where Courts of Law would not deem them satisfactory 
V. proofs. 

HiTOHiirsoK. ^^ ^^^^ ^^^^ ^^ ^^ fraudulent for the female defendant to swear 
that she had been deserted. 

What is relied on as proof of fraud is that she did not tell the 
Magistrate that^ when her husband returned in 1868^ he left 
Queenstown with her consent^ with the intention of being absent 
for some time; and that she did not tell the Magistrate that at the 
time when she applied to him^ her husband had actually returned 
to the house where she lived. Even in the case of a judgment of 
the House of Lords on an appeal^ although it could not be reversed, 
yet^ when the appeal and judgment were obtained by suppression 
and misrepresentation^ the House discharged the order granting 
leave to appeal, and the order constituting the judgment. {fFhiie 
V. Tommey, 4 H. of L. 312.) 

In the case of Harrison v. Mayor Sfc, of Southampton (4 DeG. 
M. & G. 137), where a sentence of nullity of marriage was dis- 
puted after fifty years, the Court admitted that, if the sentence had 
been obtained by fraud and collusion, it could have no valid or 
binding effect. 

[Prenderoast, C.J. — This is the doctrine as laid down in Kerr 
on Frauds, p. 286 : — " To set aside on the ground of fraud a 
decree signed and enrolled, a direct, positive fraud must be shown. 
There must be on the part of the person chargeable with it the 
malus animus, the ma/a mens putting itself in motion and acting, 
in order to take an undue advantage for the purpose of actually 
and knowingly committing a fraud. The fraud must be a fraud 
that can be explained and defined upon the face of the decree. 
Mere irregularity, or the insisting upon rights which, upon a due 
investigation of those rights, might be found to be over-stated or 
over-estimated, is not the kind of fraud which will authorize the 
Court to set aside a decree/' Can it be said that the defendant 
here, in stating the desertion as she does, was doing more than over- 
stating her case ?] 

It is submitted that there was substantial evidence upon* which 
the jury might have found fraud. 

The Court intimated to Mr. Macassey, who appeared for the 
respondents, that they would fix a time for hearing him if they 
deemed it necessary. 
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The Court afterwards informed Mr. Macassey that they would 1876. 
not call upon him to support the judgment of the Court below. Jefkihb 

V, 

Gillies, J., delivered the judgment of the Court.* Jramra akd 

This is an appeal from a judgment of Mr. Justice Williams^ 
deciding virtually that there was no evidence upon which the jury 
could find for the plaintiff upon an issue submitted to them. 
The issue was, Whether a protection order under the Married 
Woman's Property Protection Acts, 1860 and 1870, "was ob- 
tained (by defendant Jenkins) fraudulently, and by a misuse of the 
power conferred by these Acts, and by means of " fabe and 
fraudulent representations .'' 

In order that such an issue should be found for the plaintiff, it 
was necessary to prove not only that the defendant Jenkins had 
made wilfully false statements to the Magistrate, and wilfully 
suppressed facts which ought to have been stated, with the 
fraudulent intention of obtaining the protection order, but also 
that the Magistrate actually was deceived by those fraudulent 
statements and suppressions into granting the order; or at least 
that the statements and suppressions were of such a nature as 
that they must necessarily have misled the Magistrate into doing 
that which he would not otherwise have done. 

There was some little evidence, though of the weakest possible 
character, from which the jury might have inferred wilfully false 
statements, and suppressions fraudulently made, on the part of the 
defendant ; but there was not a scintilla of evidence to show that 
the Magistrate was misled by them; on the contrary, the fact 
that, upon his being applied to by the plaintiff to quash the order 
upon these very grounds, the Magistrate refused to do so, showed 
that he did not consider that he had been deceived in the first 
instance. 

To warrant the Supreme Court in setting aside, on the ground 
of fraud, the judgment of an inferior Court of competent juris- 
diction, having power to review its own decisions, the evidence of 
fraud would require to be very clear and cogent. 

In the present case, the evidence amounts to scarcely more 
than a suspicion of fraud, upon which no jury would have been 
justified in finding for the plaintiff. 

The decision of the Supreme Court must therefore be affirmed. 

Appeal dismissed, with costs {to be taxed in Court below). 

* Prondergast, C J., Johnston, J., G^iUies, J., and WUliams, J. 
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2^^ 29. EEGINA v, EVANS. 

Perjury — Juritdietion — Information for Laremy — Indictable Offhnce — Summary 
Conviction — Form of Information — " Juetieee of the Peace Act, 1866/' m. 88 
and 26, 

An information was laid in the form of an information for an indictable ofFenoei 
charging a person with larceny, without alleging whose property the goods were. 
A Besident Magistrate treated the case summarily under section 83 of "The 
Justices of the Peace Act, 1866/' and acquitted the prisoner. 

B. was oonricted on an indictment for perjury, at the hearing and determining of 
the case. 

Seld, That defection of the information did not affect the jurisdiction of the 
Magistrate. 

This was a Crown case reserved for the Court of Appeal. 

Case. 

At the sitting of a Circuit Court of the Supreme Courts held 
before me, at Christchurch, on the 2nd day of October, 1876, 
Norman Evans was indicted for perjury, and was found " Guilty/' 

The indictment commenced as follows : — 

The jurors for our Lady the Queen, upon their oath, preeent that heretofore, to 
wit at the Besident Magistrate's Oourt holden at Kaiapoi, in the District of 
Eaiapoi, of the Colony of New Zealand, on the 10th day of July, in the year of our 
Lord 1876, hefore Cideb Whitefoord, Esq., then and yet being Besident Magistrate 
for the District of Kaiapoi aforesaid, and one of the Justices of our said Lady the 
Queen, assigned to keep the peace of our said Lady the Queen in and for the said 
colony, and also to hear and determine divers felonies, trespasses, and other 
misdeeds in the said District of Kaiapoi, a certain iuformation and complaint, in 
which one Norman Brans was informant, and one Daniel Stackwood was defendant, 
by which the said Daniel Stackwood was suspected by the said Norman Brans of the 
larceny of two stirrup leathers and irons, on or about the 5th day of June, 1876, 
came on to be heard and determined in due form of law, and was then and there 
heard by the said Caleb Whitefoord, as such Besident Magistrate and Justice of 
the Peace as aforesaid, and upon which said hearing of the said information and 
complaint the said Norman Brans appeared as a witness for the prosecution, and waa 
then duly sworn, &o. 

And the jurors aforesaid do further present that, at and upon the hearing of the said 
information and complaint as aforesaid, there became and were material questions 
whether two stirrup leathers then produced to the said Norman Brans, baring the 
marks NB on the one of the said stirrup leathers, and the marks BNB on the other 
of the said stirrup leathers, were the property of the said Norman Brans, and 
whether the said stirrup leathers respectirely marked as aforesaid had been so 
marked by the said Norman Brans before the said 5th day of April, &o., &c. 

At the trials the Justice of the Peace before whom the infor- 
mation was taken identified it. It was in the following form : — 
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Information and Complaint for an Indictable Offence. 

Frorince of , Colonj of New Zealandi 

To wit. 
Thb informatioii and complaint of Norman E7an8, Surrejori of Kaiapoi, taken upon 
oath this 8th daj of July, 1876, hefore me, Edward George Kerr, Esquire, one of 
Her Majesty's Justices of the Peace in and for the said colony, who saith that 
he hath just caase to suspect, and doth suspect, thaf Daniel Stackwood, of 
Woodend, in the Province of Canterbury, did within the three months last past, to 
wit on or about the fifth day of April, feloniously steal, take, and carry away two 
stirrup leathers and irons, value five shillings, being an indictable oifence. 

N. Evans. 
Taken and sworn before me the day and year first abore mentioned, at 
Kaiapoi, in the province aforesaid. 

E. Ot. Kbbb. 

The Besident Magistrate mentioned in the indictment also 
identified the information^ and stated that it came on to be heard 
before him ; that it was read over to the accused^ Stackwood ; and 
that he or his solicitor pleaded " Not guilty.^' It appeared that 
the Besident Magistrate treated the proceeding as one for sum* 
mary conviction of larceny under " The Justices of the Peace Act, 
1867/^ 8. 83, and acquitted the prisoner. 

Joynt, for the defendant Evans, contended that the Resi- 
dent Magistrate had no jurisdiction to hear and determine the 
charge on the information as laid; that it was not competent 
for him to proceed upon that information except for the purpose 
of preliminary examination of the indictable offence ; and that the 
information was substantially insufficient to support a summary 
conviction, as it only averred a suspicion of larceny, and did not 
allege to whom the property belonged. I said I would, if neces- 
sary, reserve the point for the consideration of the Court of 
Appeal, and allowed the case to* go to the jury, who found the 
defendant '' Guilty/' 

I postponed sentence till after the decision of the Court of 
Appeal. 

The question for the opinion of the Court is whether the 
conviction can be supported. 

A. J. Johnston. 

The prisoner was not represented by Counsel. 

/. Gordon Allan appeared for the Crown, in support of the 
conviction. 

The question raised here is whether the Magistrate had 
jurisdiction to deal with the case, the information having been 
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1878. laid for an indictable offence, and the proceedings having been 

Sienri conducted as for a summary conviction of larceny under the 83rd 

•• section of "The Justice of the Peace Act, 1866/' and the 

information being defective on the ground of the information not 

stating whose property the stolen goods were. 

But by section '26 of the Act no objection is to be allowed 
for any alleged defect in an information, either in substance or 
form ; and such an objection cannot affect the jurisdiction of the 
Justices. 

Prendeboast, C.J. — Admitting that the information was in 
various respects defective, the statute provides that no objection 
shall be taken to an information in respect either of form or 
substance ; and the insufficiency of the information cannot affect 
the jurisdiction. The Resident Magistrate had jurisdiction over 
such a charge, and the insufficiency of the information could 
not deprive him of jurisdiction ; and therefore the conviction of 
perjury must be affirmed. 

Per Curiam,* Conviction affirmed. 



Dee. 1. REGINA r. SARAH McSHANE. 

"""^^"^ Meceivinff — Susband and Wife — Coercion — Premmpiion — JSvidenee to rebui. 

M. and his wife were indicted along with S. for rohhery and receiring. 

The prosecutor gare eyidenoe against M. and S., and M.'s daughter swore that 
her father was in another room when S. committed the robbery, and gave H.'s wife 
money which he had stolen. 

The jary conricted M. and S. of robbery, and M/s wife of receiring. 

Meldf That the verdict was inconsistent ; and that M. having taken part in tihd 
transaotion, there was no evidence against his wife to rebut the presumption of 
coercion. 

This was a Crown case reserved for the Court of Appeal. 

Case. 

Hugh McShane^ Daniel Smithy and Sarah McShane were 
indicted at the Circuit sittings at Invercargill in June last for 
robbery with violence. The indictment also contained a count 
against the prisoners as receivers of the property stolen. 

The male prisoners were convicted of the robbery with violence 
•—the female prisoner was convicted as a receiver. 

The female prisoner^ Sarah McShane^ was the wife of the 
prisoner Hugh McShane. The question for the opinion of the 

• Preiulergast, C.J., Johnston, ♦!., Gillies, J., and Williams, J. 



MoSha^s, 



OOIJItT OP APPEAL. 815 

Court is, whether the female prisoner^ being the wife of the male 1876. 
prisoner Hugh McShane, the conviction can be sustained. Bioiha 

It appeared that John Flaherty, the prosecutor, went to the „„*• 
house of the prisoners on the evening of the 2nd of March, having 
on him ten sovereigns, four half-sovereigns, eight one-pound notes, 
a watch, and some trifling articles. 

He stated in substance as follows : — 

There were three females in the house, one of them being the 
female prisoner ; but that he did not know who the other two were. 
He saw no men at that time. He sat on a box. The next thing 
that he recollected was that he was hit on the head by a board by 
the prisoner McShane. 

The prosecutor had been drinking, and hardly knew what he 
was about. He only remembered that he was hit on the head with 
a board. He believed that McShane and Smith hit him ; but he 
couldn't see Smith. He remembered when he was knocked down 
feeling some one putting their hands into his pockets, but he 
could not swear which of the men it was. He then made his 
escape from the house. 

Sarah McShane, a daughter of the prisoners Hugh and Sarah 
McShane, stated in substance as follows : — 

She was in her father's house on the 2nd of March. Between 
eight and nine o'clock in the evening the prosecutor came to the 
door and asked for a drink of water. He sat down on a box with 
Mrs. Smith in the kitchen. Prisoner Smith was lying at the foot 
of the bed, and the male prisoner McShane was in bed in the 
bedroom off the kitchen. The door was open between the kitchen 
and the bedroom. No one else was in the house. Flaherty, the 
prosecutor, was whispering something to Smith's wife. Smith 
came out of the bedroom, and asked prosecutor what he was 
whispering to his wife for. Prosecutor asked what business it 
was to him. He said it was his business. Smith lifted the board, 
and struck him on the head with it. Prosecutor first fell on the 
floor, and then ran into a room ofif the kitchen and Smith after 
him. They were in the room for a while, quarrelling and shuffling. 
After that prosecutor came back to the kitchen, and Smith struck 
him again. Prosecutor then opened the door, and shouted for the 
police. After prosecutor had gone. Smith gave the female prisoner 
a watch and £2 10s., saying he had got it from home. Prisoner 
McShane was in the next room in bed the whole time until the 
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1876. prosecutor went out, and also when Smith gave the watch and 

BaaisA money to the female prisoner. McShane, from where he was in 

__ •• bed, could have seen Smith hand the watch and money to the 

female prisoner if he had been awake, and he awoke when the 

prosecutor called for the police, and was consequently awake when 

the watch and money were handed over. 

It appeared from the other evidence that the prosecutor went 
for the police, who arrested the prisoners. 

The female prisoner refused to allow herself to be searched, 
and a watch and chain, identified by the prosecutor as his pro- 
perty, with two sovereigns, a half-sovereign, and a pound note 
were found on her. She asked the searcher to keep a sovereign, 
and not to mention it. On the prisoner Smith seven sovereigns 
and half a sovereign and some silver were found ; and on the man 
McShane a leather watch case, identified as belonging to the 
prosecutor. 

At the Police Station the prosecutor identified McShane as one 
of the men who hit him. 

I directed the jury that there was no evidence of violence to 
the prosecutor by the female prisoner, and that, in the absence of 
such evidence, they could not find her guilty on the first count. 

That the possession of the stolen property found on her was, 
under the circumstances, a presumption either that she had stolen 
it, or had received it knowing it to be stolen. 

If they believed the evidence of the girl McShane, she would 
be guilty of receiving ; if not, she might be guilty of receiving or 
stealing. In the one case, she would be guilty on the second 
count ; in the other, she would be guilty of simple larceny. 

The question of coercion, however, arose, the law being that if 
a theft was committed by a married woman in the presence of her 
husband, or if she received stolen goods in his presence or from 
him, she would be presumed to be acting under his coercion, 
unless it were proved clearly that she acted independently. 

If, therefore, they found that she stole or received the property 
in her husband's presence, or received it from him, she would be 
entitled to an acquittal. 

J. S. Williams. 

No Counsel appeared to argue the case. 

Prendergast, C.J. — It seems to me that the jury must be 
taken to have disbelieved the daughter's account of the transac- 
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tion, as they convicted her father as well as her mother j and it 
seems to me that there was no evidence of independent action of 
the wife sufficient to overcome the presumption of coercion arising 
from the fact that her husband took part in the transaction. 

Johnston^ J. — The verdict of the jury is inconsistent^ inasmuch 
as if they believed that the male prisoner McShane was guilty^ 
the receiving by his wife was part of the same transaction^ and 
must be taken to have been done under his coercion. 

Gillies^ J. — ^While the law upon the subject continues as it 
is^ I think such evidence as was given in this case is insufficient to 
convict the wife. 

Williams, J., concurred. 

Conviction of Sarah McShane reversed. 
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BEaiNA V. S. M. HALL. 

Forgery — Indictment — Instrument — Description — Alternative — " Or '* — Forgery Act ^ 

1867, «. 41. 
Since " Tlie Forgery Act, 1867," b. 41, it is enough, in an indictment for forgerj, to 
describe an instrument as '* a promissory note " or " an order " for the payment of 
money, without any other description whatever, or statement of value. An indict- 
ment describing the forged instrument as a cheque or order for the payment of 
money was held good, the word " or" being taken not as disjunct ire, but as meaning 
" otherwise called." 

This was a Crown case reserved for the Court of Appeal. 

Case. 

At the Circuit sittings of the Supreme Court held at 
Auckland on the 2nd day of October inst., one Sandhurst Mirfield 
Hall was tried before me on two indictments for forging and 
uttering ; in the one case for forging and uttering a promissory 
note, in the other a cheque. He pleaded guilty to both indict- 
ments, and was sentenced to three years^ penal servitude on each 
charge, the sentences to run concurrently ; but I reserved the fol- 
lowing question as to the sufficiency of the indictments for the 
opinion of the Court of Appeal. 

One indictment was as follows : — 

'' In the Supreme Court of New Zealand, Northern District, 
Province of Auckland, New Zealand, to wit : The jurors for our 
Lady the Queen upon their oaths present, that Sandhurst Mirfield 
Hall, on the fifth day of July, in the year of our Lord one thou- 
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1876. sand eight hundred and seventy-six^ feloniously did forge a certain 
~~ Bbqika promissory note for the payment of money^ with intent thereby 
•• then to defraud, against the form of the statute in such case made 

and provided^ and against the peace of our Lady the Queen, her 
crown and dignity; and the jurors aforesaid, upon their 
oath aforesaid, do further present that the said Sandhurst 
Mirfield Hall afterwards, to wit on the day and year afore- 
said, feloniously did offer, utter, and dispose of and put off 
a certain other forged promissory note for the payment of 
money with intent thereby to defraud, he the said Sandhurst Mir- 
field Hall, at the time he so uttered and published the said last- 
mentioned forged promissory note for the payment of money as 
aforesaid, well knowing the same to be forged, against the form of 
the statute in such case made and provided, and against the peace 
of our Lady the Queen, her crown and dignity/' 

The other indictment was precisely similar, substituting the 
words " cheque or order " for the words " promissory note." 

It appeared to me that although the indictment was in the 
usual form, as given in Archbold's Criminal Pleading^ it was 
nevertheless defective in an essential quality of an indictment, viz. 
certainty as to the offence charged. It is true that by statute, 
" in an indictment for forging, uttering, &c., any instrument, it 
shall be sufficient to describe such instrument by any name or 
designation by which the same may be usually known or by the 
purport thereof, without setting out any copy or fac-simile thereof, 
or otherwise describing the same or the value thereof/' but surely 
that statute does not intend to dispense with setting, forth with 
sufficient accuracy the crime charged to enable the prisoner to re- 
cognize the specific instance of crime with which he is charged. 
The prisoner might have forged six different promissory notes on 
six different people for six different amounts on the same day. 
Upon which of these crimes is he charged ? It may be said it 
does not matter which ; but it might matter seriously to him, inas- 
much as if he were again put upon his trial for another of these 
crimes he could not know with any certainty whether he was or 
was not being tried for the offence for which he had been pre- 
viously convicted, and to which he might plead Autrefois convict. 
It seems to me that when a man is charged with forging an in- 
strument which, though bearing a generic name, has also a 
specific character which clearly distinguishes it from all other 
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individuals of the same genns^ it ought to be sufficiently described 1876. 

for identification. Eboika 

The question for the Court is whether the crime charged •• 
is described in the above indictment with sufficient certainty. 

T. B. OiLLIES. 

The case was not argued by Counsel. 

PrendergasTj C.J. — With regard to the first of these 
indictments^ the Courts having taken the question raised at the 
trial into their consideration^ have come to the conclusion that in 
the face of the language of " The Forgery Act, 1867/' it is impos- 
sible to say that the indictment is insufficient. The provision of 
the Act is, that in any indictment for forging any instrument it 
shall be sufficient to describe such instrument by any name or de- 
signation by which the same may be usually known, or by the 
purport thereof — without setting out any copy or fac-simile 
thereof, or otherwise describing the same or the value thereof. 

With regard to the second indictment, which describes the in* 
strument forged as " a cheque or order for the payment of money,'' 
the question is whether the charge is sufficient, although describ- 
ing the instrument in the alternative. The word "cheque" is 
not defined by the Act ; and it would have been consistent with 
the finding of " Guilty " upon it that the jury treated as a felony 
that which was only a misdemeanour. 

Johnston, J. — The first indictment would appear to be sufficient 
under the statute, although it entirely fails to comply with the old 
rule of pleading as to certainty. 

In the second indictment, which describes the instrument as*a 
cheque or order, there is an ambiguity in the meaning of the word 
" or j" but it seems to me that as a cheque is an order for 
money, the word ''or" must be taken as meaning "that is to 
say." 

Gillies, J. — I agree. I think the word "or" in the second 
indictment is equivalent to " otherwise." 

Williams, J. — I concur. I think the word " or " is not used 
disjunctively in the second indictment. 

Convictions affirmed. 
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1877. BEGINA v, W. H. WOODGATB. 

; Child Murder — Conviction — Proof of Corpiu delicti — Admittion or Confession — 

\^ik*T * Necessity for corroboration as to Corpus delicti — Accomplices — CorrohoraHon 

1877.* ' — Question for Jury. 

The prisoner was indicted for the murder of a child recently bom of the body 
of S. W. 

It appeared that S. W., a young girl, the niece of the prisoner, lired with him 
at a remote place, accessible only by sea, along with other members of her family; 
that she had had one child by him some time before ; that while she was pregnant 
with a second child she was seen to be in that state, and was concealed by order of 
the prisoner on a visit by some relatires ; that the prisoner delirerod her at night 
in his bedroom ; that he told her he would smother the child ; that the child uttered 
a loud cry after the worst pain ; that he told her after that that he had smothered 
the child. The prisoner's sister said she was in an adjoining room, and heard the 
child cry, and heard talking in the room, and a door shutting. The sisters afterwards 
searched for the body, but did not find it. The prisoner threatened both of them 
that he would shoot them if they spoke of the matter. 

Held — 1. That there was sufficient eridence to go to the jury that the child had 
been completely bom alive. 

2. That though the body was not found, there was endenoe of the corpus deUeii 
sufficient in law to go to the jury. 

3. That even if there be a positive rule of the law of England that a person 
accused cannot be convicted merely on his own confession or admission without 
corroboration — (which seems doubtful), — there was sufficient corroboration in this 
case. 

4. That it was a question for the jury whether either of the girls waa an accom- 
plice ; and even if they thought that they both were accomplices, yet there was oonro* 
boration of their testimony ; and that the non-corroboration of aooomplioes is not a 
good ground in point of law for inTalidating a conyiction. 

At the sitting of a Circuit Court of the Supreme Court held be- 
fore Frendergast^ C. J.^ at Blenheim^ on Tuesday^ 5th December^ 
1876, William Henry Woodgate was indicted for the wilful mur- 
der of a child recently born of the body of one Susan Woodgate, 
and was found guilty of wilful murder. At the trial, the follow- 
ing evidence was given : — 

[Only the most material parts of the evidence are set out in 
this report.] 

Swan Ann Woodgate^ examined by Mr, Conolly, said, among 
other things, as follows : — 

^' I lived at Resolution Bay, Queen Charlotte's Sound. The 
prisoner is my uncle. My father and mother are both dead. I 
do not remember my father. I remember my mother's death ; she 
died three years ago, 25th November. Before her death, prisoner 

* This was a special sitting of the Court, appointed by proclamation of Order in 
Council, for the piurpose of disposing of this case. 
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and my mother lived together as man and wife. I did not know 1B77. 
whether they were married. I am about sixteen years old. After bboika 
my mother's deaths we lived together, I and the prisoner. We 
lived like man and wife together; it continued ever since till 
lately. About two years ago I had a child. The prisoner was 
the father of the child. It was born in the same house in Reso- 
lution Bay. Prisoner was with me when it was born ; no one else 
was present. I do not know whether it was born dead or alive. 
I do not know what became of the child. I suppose the prisoner 
took it away ; I never saw it after it was bom. I never told any 
one about my having that child till lately. This year I had 
another child by the prisoner. I knew some time before that I 
was going to have a child. I continued to live there. I have a 
sister Elizabeth some years older than I am. My sister lived 
there also all the time — all this year. I remember my sister and 
prisoner coming to Ficton last Queen's Birthday. I did not go 
with them. I wanted to go; he (prisoner) said I had to stay at 
home ; he said I was to stay at home^. and I could come up some 
other time. I was so big with child, that it would have been seen. 
People can get to our place only by water; boats coming into the 
bay can be seen for some distance. Our house is about twice as 
far from the shore as the length of this room. {The room is 
about 46 feet long.] The house is up on a steep hill. We were 
all looking out together (prisoner was with us). Prisoner, when 
he saw the boat coming, told me to go into the house. He said I 
was to stay in the room till my grandfather went away, so that my 
grandfather should not see me that way. I remained in another 
room. He stayed about a quarter of an hour. My two uncles 
(his sons) came with him. Shortly after this visit, I found that 
the birth was coming on. I expected that the birth was coming 
on. I had made clothes for it. My elder sister helped me to 
make the clothes. I believe she knew that the child was going to be 
born. When I felt birth coming on, I told prisoner I was in pain : 
that I felt that the child was going to be bom. He told me to go 
into his room — his bedroom. My sister was not present when I 
told him. He usually slept in his bedroom, alone. I usually 
slept in the room next him, with my sister ; a partition was between. 
There are four rooms downstairs and five upstairs ; the room he 
slept in was downstairs. It was about six in the evening when I 
went to his room. I did not come out of the room that night. 
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1877. My sister did not come to me that night. No one came to me but 
jjjQjjgf^ the prisoner ; he came in and out, and I spoke to him from time 
V* to time. There was a sack and a sheet laid out in one corner of 
the room ; he laid them^ I saw him. The child was bom about 12 
at night ; I heard the clock strike. I was kneeling from 6 o'clock 
in the evening till 12 o'clock at night. There was a light in the 
room. I knelt on the sack and sheet. My face was right against 
the wall ; there was a chair between ; I leaned on the chair. The 
other child was born the same way. Before the child was bom, I 
said nothing first to the prisoner. Prisoner said he was going to 
smother the child. I was then kneeling when he said so. I asked 
him "what for?" He said, "I need not mind." He said it 
would be better for me to have it out of the way. I made no 
objection; I said no more. This was not long before the child 
was born. The child was born after he said it. I heard the child 
cry after it was born. It cried " once.'' It was a loud cry. I 
did not say anything then when I heard it cry. After it had done 
crying, he told me " he had smothered it." He said this without 
my saying anything. When he said this, he was kneeling down 
behind me. He was kneeling down behind me before and after. 
He told me the child was a boy. He said no more to me. He 
stayed in the room half an hour after the child was bom. I know 
what the after-birth is. The after-birth came away two minutes 
after the birth. He remained half an hour after. I remained on 
my knees for the half-hour. When he was going out of the room, 
he took up the sheet and sack. I was still on the floor. He told 
•me to rise up. I got on my knees on to the bare floor. As soon 
as he went out, I got up. There was no child to be seen, or after- 
birth. I did not see the child. I did not once look round after 
the child was bom. I have never seen the child since the birth. 
After prisoner left the room, I heard the backdoor unlatched 
directly after; the backdoor was left open. I did not hear it shut. 
I heard the footstep ; it was his. I heard some one come back. 
The prisoner came back soon after. I heard the prisoner then in 
the kitchen. I heard him until I went to sleep. No one else was 
up. In the afternoon of the next day, when I first saw the 
prisoner, I asked him what he had done with the child. He said, 
'' Mind, do not say anything about it." He said he would shoot 
me if I said anything about it. That was all that was said. I 
did not ask again about the child. I came up to Picton shortly 
after — about a month after the birth. I came up to Picton again 
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on the 1st November^ at the regatta. I then told all about the 
affair. I did not tell before^ because he threatened to shoot me. 
He twice threatened to shoot me — once when it was born, once 
the day after. At the time it was being born, when I asked him 
what he was going to do with the child — this was after it was bom. 
It was after he had told me he had smothered it. He then 
threatened to shoot me if I said anything about the child. 

On cross-examination by Mr. Rogers, the witness stated, 
among other things, as follows : — I cannot say how many months 
I was in the family way. I had no gin and water brought to me. 
No refreshments of any kind. I was in great pain while confined. 
I did not feel faint. I felt as well as usual. I do not remember 
everything that took place while I was in pain. Pain was very 
intense at times. I do not recollect. During some part of the 
time I felt I did not know what was going on. I did not see my 
sister in the room. I felt so that she might have been in the room 
and I not know it. My greatest pain was at the end, when the 
child was being born. I cannot recollect so distinctly now as six 
months ago. I cannot say whether the child was bom head or 
feet first. I heard the child cry : this was about the time I felt 
the most acute pain. I am clear that it was the child that cried, 
and not some other sound. It was not any other child. I am 
certain, because it was in the same room ; the noise was close 
alongside. I had all my clothes on. I cannot tell whether, when 
the child cried, it was entirely out of my body or not. I^did not 
think that it would be better that the child should be out of the 
way. When he said so, I did not say '^ No ; it would not.*' I 
have said the exact words that he said to me about it being better 
that the child should be out of the way. My elder sister came to 
me the next morning after birth. I did not tell her I had had a 
child. I did not get up that day. I gave no reason for not get- 
ting up. I never told my sister that I had had a child. She did 
not say anything to me when she came in. The prisoner was in 
the next room sitting down to his breakfast. I and my elder sister 
searched for the child. I and my sister went to search. My 
sister spoke first. She asked me to go with her to look for the 
child — what he had done with it. 1 had not told her before this 
that I had had a child, nor did I tell her then. I did not tell her 
when I went to look that I had had a child. I said, " All right/' 
After child had done crying, prisoner said he had smothered it. I 
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Queen's Birthday, and I remember my grandfather coming shortly 1877. 
after the Russells. I and prisoner and my sister were all at home kegina 
when grandfather came. We saw the boat coming. Prisoner «• 
said to me, Put my sister (Susan) out of the way, so as that 
grandfather not to see her in the family way. Grand- 
father asked where Susan was. I said she had gone to Titi- 
rangi. Prisoner told me to say so. Prisoner said, '^ Say 
she has gone to Titirangi ; and if he asked why, to say 
she had gone to nurse a woman.'' I told my grandfather. He 
said it was very curious. He asked how she went. I said she 
went in a ketch. He asked what ketch. I made up the rest of 
the story. Grandfather stayed only a short time, and then went 
away. Prisoner was present while he was there. Shortly after 
Susan was taken ill. I thought she was going to be confined. 
She was confined the Monday week after grandfather came. She 
was taken ill late in the afternoon. She went into the prisoner's 
bedroom. I did not see her again till forenoon next day. I did 
not go in during the night, and not till next forenoon. I did not 
go to help her because prisoner was very vexed with me. I said 
my sister was bad. He said he knew it. He said, " What of it ?" 
He spoke angrily to me. There was no woman in the house but 
myself. I went to bed soon after. All the children slept in my 
room except three of my brothers. My brothers slept upstairs. 
Prisoner sometimes had children sleeping with him, but not 
always. In the course of the night I heard a child cry. I do not 
know what time it was. It cried like a baby — a low cry. I am 
certain that the cry did not come from the other children. It came 
from prisoner's room. I fancied I could hear them speaking in 
the room — in the prisoner's room. You cannot hear what is said 
unless they are speaking loud. I heard voices in the prisoner's 
room. I heard voices both before and after child's cry. I was in 
j bed when I heard the cry. I had been to sleep. I only heard 
I the voices. I heard the bedroom door open less than half an hour 
* after the cry. I did not hear any other door open. I saw the 
prisoner next when he came home to dinner. He did not come to 
breakfast. He was down on the beach mending the boat. He 
was not home to breakfast. I sent in something by my little 
sister. I saw prisoner in the afternoon. I asked him what he did 
with sister's baby. He said, ^^ I need not mind what had become 
of the baby, because it might be worse for me." I did not see 
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^8^7' anything of the child. I tried to find it two days after. I and 
Bboika Susan searched for it. I and Susan came to Picton shortly after. 
When I was coming up he said, '' If I said anything about Susan's 
child he would shoot me.'' I did not mention it. We came up to 
the regatta. He again said to me, '^ Mind and not to say anything 
about Susan's baby, and that it would be worse for me if I did." 
I had said to him, " If you do not let me go from here, I will tell 
my aunt about Susan's baby." When I had been in Picton two 
or three days I told them something, and then to you. 

Cross-examination by Mr, Rogers,"] He called the witness's 
attention to her depositions, in which she said that she had not 
said anything to the prisoner about telling about the baby.] 

It was on the Wednesday that I said I would teU aunt about 
baby if he would not let me go away from there. I do not 
remember my sister having a baby before. I did not know that 
she was in the family way. We used to sleep together. When 
I came back from Turner's, sister was up. I was only away one 
night. My sister has told me that the child was born when I 
was away at Turner's. Sister was up when I came back. I came 
back late at night. I was away one night at Turner's. I have 
had one child. I had it before my mother died. I do not know 
where it is. I have not seen it since its birth. I was not large. 
Lots of people about, and they did not make any remark. I did not 
seem to be any larger than usual. When I came back from Turner's, 
my sister looked as well as usual. My sister was up and about 
as usual the day after the next day after the birth of the second 
child. I do not know why my sister did not go with me on the 
Queen's Birthday. It could be seen that she was in the family 
way then. It was a month after that that child was bom. Sister 
did not speak about being with the second child. I asked her 
once if she was. That was soon after the Queen's Birthday. The 
first time I asked her, she said, '^ I do not know." I said she looked 
very stout. I asked her again. Then she said she thought so. She 
said, I think I am. She made some clothes for the child. I saw her 
making them. I did not help her that I know of. I did not sew 
any of the things. I am almost certain that it was after the 
Queen's Birthday that I saw she was in the family way. The 
first person I heard speak about it — my sister — ^was my grand- 
father. Susan always slept in my room. Prisoner heard all that 
was said when grandfather was there. Prisoner told me to tell 
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her to hide herself. He told her to hide herself. I went to bed 1877. 
just after dark. When I woke up, after I had been awake a little, Bbqiha 
I heard talking in the prisoner's bedroom, and then the cry. It v* 

sounded to me like a baby. I am positive that it was a baby. 
The youngest child up stairs was seven years. The youngest 
child in the house was three years old. He was with me. It 
was not a moan from my sister. The reason I did not go to my 
sister was because prisoner was angry. I saw he was angry from 
the way he spoke. I did not go once in to speak to her. She 
told me that she was bad when prisoner was present. I knew he 
would not let me go in to her. I made her no food that night. 
I told sister Sarah to take her in some breakfast. I did not know 
when the child was likely to be born. The first time I saw her 
after the birth was forenoon next day. The first I said to him was, 
"What did he do with the baby?'' He told me not to mind. 
That was in the afternoon of the next day. The next day after 
that, or the day after that, I told him if he did not let me go away 
I would tell (I had asked him to let me go away before). 
When I said I would tell, he threatened to shoot me. He 
threatened to shoot me when we were going to Picton. This was 
when we were coming up to stay at Bartlett's. He had said he 
would take my life at times before when he was vexed. No one 
has said that I was living with prisoner till sister had had the 
second baby. 

Mr, and Mrs, Russell, gave evidence of having seen Susan Ann 
Woodgate apparently in the family way in the month of June. 

James Heberley, the grandfather, gave evidence that he went 
to the prisoner's residence on the 13th June, and told him that he 
had heaid Susan was in the family way, and the prisoner denied 
it ; that he inquired for Susan, and was told by her sister that she 
had gone to Titirangi in a ketch. He afterwards applied to the 
Magistrate for a warrant. 

John Heberley, son of the former witness, also spoke to the 
appearance of the girl in July, and having charged the prisoner 
afterwards with getting rid of the child. 

On the conclusion of the case for the prosecution, Rogers for 
the prisoner, contended that the case depended upon the bare con- 
fession of the prisoner; and that, as there was no corroboration of 
the supposed admission of the prisoner as to the corpus delicti, 
he ought not to be convicted, according to the doctrine laid down 
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1877. in the note to Greaves' Russell on Crimes, in his note on Rex v. 
ItMUTA Wheeling, 4 Edit. p. 366. 
^ •'• It was also contended by his Counsel that there was no 

WOODOATB. . , 

evidence of the child having been born alive^ and also that the 
girls were accomplices of the prisoner and required corroboration. 

The learned Chief Justice allowed the case to go to the jury, 
telling them that they must be satisfied that the child had inde- 
pendent existence — was fully bom alive; and also that if they 
thought the girls were in any way accomplices^ the jury should 
look for corroboration ; and that, if they acquitted the prisoner of 
murder^ they might find him guilty of concealing the birth. 

The jury found the prisoner guilty of murder, and the learned 
Chief Justice pronounced sentence of death; respiting the 
execution of the judgment till the Court of Appeal had decided 
upon the question which he reserved — namely, whether there was 
evidence to go to the jury in support of the charge of wilful 
murder. 

At a sitting of the Court of Appeal at Christchurch on the 12th 
day of January, 1877, before Prendergast, C.J., and Johnston, J., 

Dr. Foster and Rogers, for the prisoner, contended that there 
was no corroboration of the prisoner's admission ; that the girls, or 
one of them, were, or was, an accomplice, and ought to have been 
corroborated ; and that there was no sufficient proof of the com- 
plete birth of the child, but that it was consistent with the evidence 
that the child had never had an independent existence. 

Johnston, J. — ^The question for this Courf*is not whether 
the verdict of the jury was warranted in point of fact by the 
evidence adduced, but whether, in point of law, there was such 
evidence as the learned Chief Justice ought to have allowed to 
go to the jury. The chief point raised by the prisoner's counsel 
at the trial was, that the case depended upon the bare confession 
of the prisoner, and that there was no evidence to corroborate 
his statements tending to show that the murder had been 
committed. There are two rules, or supposed rules, of law which 
it is alleged are in this respect applicable to the case. The first of 
these rules or dicta is, that there must be clear and unequivocal 
proof of the corpus delicti; and the second, that a confession 
or admission of a person accused is not sufficient to convict 
him without corroboration to establish the corpus delicti. It may 
be well, before applying these maxims to the facts of the present 



COURT OF APPEAL. 329 

case, to examine for a moment their real purport and limits. The 1877. 
first rulcj that there must be clear and unequivocal proof of the Eeoika 
corpus delicti, is laid down in Mr. Best's excellent treatise on .^ ^' 

W OODGATB* 

Evidence, s. 443, 3rd edit. p. 540. The author proceeds to say, — 
'' Every criminal charge involves two things : first, that the 
offence has been committed ; and secondly, that the accused is the 
author, or one of tlie authors, of it. ' I take the rule to be this,' 
says Lord Stowell, in his able judgment in Evans v. Evans 
(1 Hagg. Cons. Rep. 105) : 'If you have a criminal fact ascertained, 
you may then take presumptive proof to show who did it, to 
fix the criminal, having then an actual corpus delicti .... 
but to take presumptions in order to swell an equivocal fact, a fact 
that is absolutely ambiguous in its own nature, into a criminal 
fact, is a mode of proceeding of a very different nature, and would, 
I take it, be an entire misapplication of the doctrine of pre- 
sumption.' Sir Matthew Hale, also, in his Pleas of the Crown 
(2 Hale P.C. 290), laid down the two following rules, which have 
met with deserved approbation : — ' I would never convict any 
person for the stealing of goods cujusdam ignoti, merely because 
he would not give an account of how he came by them, unless 
there were due proof that a felony was committed of these goods. 
I would never convict any person of murder or manslaughter 
unless the fact were proved to be done, or, at least, the body 
found dead.' And in Starkie on Evidence (1 Stark. Evid., 4th 
edit., 862), it is stated to be 'an established rule, upon charges 
of homicide, that the accused shall not be convicted unless the 
death be first distinctly proved, either by direct evidence of the 
fact, or by inspection of the body.' " '' Such," says Mr. Best, 
" is the language of these eminent authorities ; but the general 
principle which they lay down must be taken with considerable 
limitation ;" and in this observation of the learned writer I entirely 
agree. Again, in s. 448 (p. 546) , the same writer says : '' Whether 
it is competent, even in extreme cases, to prove the basis of the 
corpus delicti by presumptive evidence has been questioned. It 
seems, however, a startling thing to proclaim to the murderer 
that in order to secure to him impunity, he has nothing to do but 
to consume or decompose the body by fire, by lime, or by any 
other of the well-known chemical menstrua, or to sink it in an 
unfathomable part of the sea. Unsuccessful attempts of this kind 

are known to have been made, and successful ones may have 
VOL. ni.— Pabt 2. 17 
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1877. remained undiscovered/' In the note to that passage the authoif 

Begika quotes Bentham's Jud. Ev. 234>, and Bonnier, Traits des PreuveSj 

«• s. 56 : and states '' that Mr. Baron Bolfe directed a grand jury 

WOOD0ATE. . , m 

that the rule excluding presumptive evidence of the basis of the 
corpus delicti is not universal/' He adds a passage from the 
works of the great French jurist, Chancellor d'Aguesseau, which 
may be thus translated : — '^ God forbid that the public should eve» 
be able to reproach us with giving criminals a hope of impunity, 
by acknowledging that it is impossible to condemn them where their 
cruel industry has been fortunate enough to withdraw from the 
eyes of Jastice the miserable remains of one whom they have 
sacrificed to their vengeance/' It seems to me that there is no 
definite universal rule of law on the subject — that there are 
no established definitions of direct evidence and presumptive 
evidence, according to which the former kind is to be deemed 
indispensable, the latter kind insufficient, to establish a carpus 
delicti; and that the so-called rule on the subject is no more 
than a prudential maxim fit to be enounced by a Judge for the 
purpose of assisting a jury in the discharge of their duties, and 
warning them that the fact of the crime itself, the unlawful act, 
ought to be established by sufficient evidence — that is, evidence 
not inadmissible by some rule of law, and which leaves no reason- 
able doubt in their minds that the crime was committed by some- 
body. But it constantly happens that the fact of the corpus delicti 
cannot be proved by any evidence which does not at the same time 
prove, or tend to prove, that the accused was the perpetrator of 
the crime ; and as regards the admissibility of the evidence, the 
same rules of law will apply, whether it be oflfered for the purpose 
of establishing the corpus delicti or the prisoner's connection with 
it, or both. And this brings me to the consideration of the second 
alleged rule or doctrine — namely, that the corpus delicti cannot be 
proved by the uncorroborated confession or admission of the party 
accused alone. Whether such a rule exists — that is, exists as an 
authoritative exposition of the law in England — is by no means 
settled. It appears that in the United States this distinction has 
been established by authority ; and it is admitted that the only 
English case in which the contrary is said to have been distinctly 
decided — Rex v. Wheeling (1 Leech, 311 n.) — is imperfectly re- 
ported ; while in all the other English cases cited on that side of 
the question it issaid that there was some evidence of a corrobo- 
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rating kind. It is further said that the rule or doctrine as laid 1877. 
down in the United States is countenanced by approved English begina 
writers on this branch of law (Pitt Taylor, sec. 794) . I cannot «»• 

. . WOODOATE. 

help believing that this rule has been adopted somewhat illogically 
but with a humane object^ namely, for the purpose of avoiding the 
recurrence of such cases as have actually taken place, and are re- 
corded in history and law reports, in which persons have been 
convicted of, and have suffered for, great crimes which they had 
confessed, but which were afterwards proved not to have been com- 
mitted at all. It certainly is difficult to see why a man should be 
punishable on his uncorroborated confession that he committed a 
crime which is proved to have been committed by somebody, and 
not on his uncorroborated testimony as to both crime and agent ; 
for the same reasons which would induce him to confess a crime 
which had never been committed might induce him to confess that 
he was the perpetrator of a crime which had actually been 
committed. I am glad, however, that there is no necessity in this 
case to determine whether there is any such authoritative declara- 
tion of the law of England as would bind this Court to hold a con- 
viction bad which was based upon the confession or admission of a 
prisoner, uncorroborated as to the corpus delicti ; for I am clearly 
of opinion that the statements and admissions made by the prisoner 
in this case are by no means uncorroborated as to the corpus delicti. 
By the corpus delicti I meaui of course, the murder of the child^ 
as distinguished from the question by whom death was caused ; 
but in this case^ as in a lai^e proportion of such cases, the same 
evidence often applies to both the fact of the crime and the indi- 
viduality of the person who committed it. I am of opinion that 
there was both direct and circumstantial evidence sufficient to go 
to the jury on both questions j and I think it will be convenient, 
in analyzing the evidence, to take the case, first, as it would stand 
against the prisoner without any evidence of language used by him 
tending to implicate him. Now, it was incumbent upon the pro- 
secutors to prove — first, the existence of the child-alive ; secondly, 
the death of the child otherwise than naturally; and thirdly, that 
the death was cause by the accused. To establish the birth of the 
child, the facts of pregnancy or appearance of pregnancy, and of 
the concealment of the girl in her pregnant condition, were proved 
by various witnesses. The actual birth was proved by the girl 
herself; corroborated by her sister's evidence^ and by her appear^ 
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1877. ance after the birth. On the question^ upon which Dr. Foster laid 
BsonrA great stress, whether there was any legal evidence of the complete 
*• birth of the child alive, I am clearly of opinion that there was evi- 

dence upon the subject, the admission of which infringed no rule 
of law ; and that there is no rule of law on the subject which ren- 
dered the evidence given legally insufficient to establish the pro- 
position. In her examination in chief, the girl said that the child 
cried after it was born, and that it was a loud cry ; and although, 
on cross-examination, she said she was not sure whether the child was 
born at the time of the cry, she said the cry was after the pain had 
left her. And it appears that the jury came to a conclusion on 
this subject after due warning from the Judge of the necessity for 
their being satisfied of the complete birth as a necessary ingredient 
of the ojBfence. As to the death and mode of the death of the 
child — apart from the prisoner's statement — the evidence certainly 
is not direct, but circumstantial ; and it is necessary to take all 
the circumstances of the case into consideration, in order to draw a 
correct inference from the facts, as it was the provi^ce and duty 
of the jury to do. First, there was evidence to show that the 
child, after having been removed, was never again seen by any 
witness, altliough search was made for it. The girl's own evidence, 
to some extent corroborated by her sister's, shows that, after the 
child cried, it was removed out of the house by the prisoner dur- 
ing the night, and soon after its birth. Next the place appears to 
have been near the sea, and thus, means of disposing of the body 
so that it probably would never be found, were at hand ; again, 
there was a very strong and pressing motive urging and tempting 
the prisoner to get rid of the child, arising from the relationship 
of the parties, and the disgrace and inconvenience which the 
existence of the child would bring upon the prisoner, the appre- 
hension of which he had manifested in directing the concealment of 
the girl on the occasion of the grandfather's visit ; and in addition 
to this, there was the evidence of the threats used by the prisoner 
to both the girls, who were under his subjection, that he would 
shoot them if they spoke of the matter. Moreover, the probability 
that the child was alive and continued to be alive after the prisoner 
took it away, or that he disposed of it in a way that did not cause 
its death, seems so remote, that a jury would hardly have felt 
bound to act upon it, even if there had been no evidence of admis- 
sion by the prisoner that he had smothered the child. The case 
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differs very much in this respect from cases of adult persons who 1877. 
have disappeared^ and have been erroneously supposed to have been rbquja 
murdered. Lastly, as to the person by whose act the child came «• 

by its death — the girFs testimony and her sister's, ihe fact of the 
prisoner himself effecting the delivery of the child, and the very 
strong motive he had for destroying it, the concealment of the girl 
from her grandfather at the prisoner's instance, and the threats, 
all tended to establish that he was the agent who caused the death. 
As to the contention made by Counsel before us, and not omitted, 
as I understand, at the trial, that the two girls were accomplices 
of the prisoner, and that therefore their evidence ought not to be 
acted upon without. corroboration, I am of opinion, first, that the 
evidence did not so clearly establish that they were accomplices 
as to make it the duty of the Judge to warn the jury against 
accepting it without corroboration ; secondly, that it was in some 
respects corroborated both as to crime and person ; and, thirdly, 
that the non-corroboration of an accomplice's testimony does not 
invalidate a conviction in point of law. On the whole, therefore, 
it seems to me that without any evidence in the nature of confes- 
sion or admission by the prisoner, there was sufficient evidence in 
point of law to go to the jury ; and that although the case without 
such evidence would have deserved the gravest consideration at 
their hands, and the caution about having clear and unequivocal 
proof of the corpus delicti might have been most cogently applied 
to it, yet under all its peculiar circumstances, the jury might have 
been justified in finding the prisoner guilty. 

But looking at the case now, along with the evidence of the 
prisoner's statement to the mother — whose credibility it was for 
the jury to determine — it seems to me that the evidence was 
abundantly sufficient to warrant the conviction; for it appears 
that the prisoner told the girl that he would smother the child, 
and afterwards that he had smothered it. The latter statement is 
perfectly consistent with the whole of the rest of the evidence, and 
it seems to imply that the child had been born alive, and that the 
prisoner had caused its death ; and the evidence, as above stated, 
amply corroborates the facts of the existence of the living child, 
of its having ceased to live, and of its death having been caused 
by the accused. For these reasons, I am satisfied that the convic- 
tion should be affirmed. 

Prenpergast, C.J. — I need add nothing to what has been said 
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1877. by my learned brother, with whom I entirely concur, both in the 
"rbqiita conclusions he has arrived at, and the reasons he has adduced. I 
V- may add that, looking at the importance of the case, I have 

thought* it advisable to communicate with Mr. Justice Gillies and 
Mr. Justice Williams ; and although they are not responsible for 
the judgment just delivered, they have informed me they were 
satisfied that the case was entirely one for the jury. The convic- 
tion of the Court below will therefore be affirmed. 

Conviction affirmed,* 
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" Trustees' Act, 1850," w. 32, 34, and Z^— Appointment of new Trustee --Orders 
vesting property and right to sue — Pleading — Status of Plaintiffs S. G. 
74 — BiU of sale — Demand, default — Potoer to seize and sell toithout demand — 
Practice, JR. G., 1873, r. 2 (2) — New trial or arrest of judgment — Time for 
moving — Extension of-'Initiaiion of motion. 

The Reg. Gen., 1856., r. 74, requires that when a party sets up in pleading a 
personal siatus or legal character in l^imself , he shall state the facts hy Tirtue of which 
he becomes invested with it. "The Trustees Act, 1850" (adopted in 1854), giTca 
the Supreme Court, by sec. 32, power to appoint new trustees, and, by sees. 34 and 
35, power, upon making any order for appointing a new trustee, either by the same 
or a subsequent order, to direct that land shall vest, and that the right to sue for or 
recover any chose in action shall vest, subject to the trust, in the person who, upon 
appointment, shall be trustee. 

The declaration averred that, the trustees of a post-nuptial settlement having 
refused to act under it, the wife petitioned the Court for the appointment of the 
plaintiff as a new trustee in substitution, and for an order vesting the property in the 
settlement mentioned, and for vesting the right to sue for choses in action, in him ; 
and that the Court made an order that the property should vest in the plaintiff, as 
trustee, and that the right to sue should vest in him as trustee, subject to the trusts ; 
but it did not make any order appointing the plaintiff trustee in place of the others. 

The declaration was held bad. 

A bill of sale by way of mortgage provided for seizing and selling the goods after 
demand and default ; but also provided that the mortgagees, a Bank, might seize and 
sell without any notice if " they in any way considered it necessary for the protec- 
tion of their interests." 

Semble, that, under this provision, the Bank, considering it necessary to seizei 
need not give notice, or make any demand. 

Semhle, that though the bill of sale stipulated that the Bank should not be liable 
for damage arising from acts or defaults of any person in seixing, removing, or man- 
aging the property, they might have been liable for loss by gross negligence of persons 
employed. 

* The sentence of death was executed. 
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Meld — ^Thati although a Judge ought not to grant a motion to extend the time 1877. 

mentioned in Reg. Q-en., 1873, r. 2 (2), for moving for a new trial, &c., yet, when an 

application was made on the subject in time, and the Judge treated it as the initiation Webb 
of a motion, the hearing of which he postponed, the motion might be heard after the National 
expiration of the time. See Seg. Oen., 1877, r. 6. Bank. 

This was an appeal from a judgment of Williams, J., delivered on 
17th August, 1876,making a rule absolute for a trial de novo^and also 
for a new trial, a rule nisi having been obtained on the 26th March 
calling on the plaintiff to show cause why the judgment on the 
verdict obtained by him should not be set aside, and a new trial be 
had, and why the costs of the former trial should not be costs in 
the cause ; and why the costs of and incidental to the rule should 
not be paid by the plaintiff to the defendants. 

The declaration contained four counts. 

The first count set out the material parts of a post-nuptial 
settlement deed made on the 18th January, 1875, between A. A. 
Hunter, M. Brady his wife, A. J. Smyth, and H. Driver. The 
deed recited that G. W. Langley had, by will, devised and be- 
queathed all his property to Mary Brady Langley, his widow, who 
had married A. A. ^Hunter; and on the treaty for the marriage, it 
was agreed that a settlement should be made as therein contained. 
By the deed, the wife, with her husband's consent, conveyed one 
section of land to Smyth and Driver, subject to a mortgage dated 
1st May, 1874, between her and Reid and Geddes, and to the 
payment of principal and interest thereon ; and she also conveyed 
another section, with buildings thereon, known as Langley's 
Criterion Hotel, for the residue unexpired of a term of ten years, 
and the moneys, stock in trade, book debts, furniture, goods and 
effects, in a schedule mentioned, to Smyth and Driver, subject to a 
bill of sale by way of mortgage, dated 16th January, 1874, between 
her, thenM. B. Langley, and the defendants, the National Bank of 
New Zealand (Limited), for securing the payment of principal and 
interest moneys due from her to the Bank, upon trust for the sole 
use of the said M. Brady Hunter, with power of appointment. 

The declaration proceeded to state that Smyth and Driver 
refused to act in the trusts, and that Maria Brady Hunter, by her 
next friend, presented a petition to the Supreme Court, which 
petition set out the material parts of the deed, and then pro- 
ceeded to state that Driver never executed the deed nor acted in 
the trusts th^eof, and that Smyth refused to act further; and that 
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Smyth and Driver were unable to agree with the petitioner in 
appointing a trustee or trustees in their place, and it had therefore 
become impracticable to appoint any trustee or trustees without 
the assistance of the Court; and that Alexander Webb (the 
plaintiff) was a proper person to be appointed, and the petitioner 
was unable to obtain the consent of any other person to be ap- 
pointed jointly with Webb. The petition concluded with the 
following prayer : — 

1. That the said Alexander Webb be appointed sole trastee of the said deed in 
substitution for the said H. Driver and A. J. Smjth, who have refused to act 
further in the trust thereof. 

2. That the real and personal estate comprised in and subject to the trusts of the 
said deed may rest in the said Alexander Webb, as trustee of the said deed for the 
estate and interest created by the said deed. 

S. That the right to bring any action for the recovery of the real and personal 
property, and for the recovery of damages for any injary or wrong done to the same, 
subject to the trusts of the said deed, may vest in the said Alexander Webb, as such 
trustee. 

4. That the said Alexander Webb, with the consent in writing of your petitioner, 
the said Maria Brady Hunter, be empowered at any time hereafter to appoint any 
other fit person or persons to act jointly with him in the trusts of the said deed. 

That your petitioner may have such further and'other relief in the premises as to 
this honourable Court may seem just. And your petitioner will ever pray, &c. 

The declaration continued : — 

That the said petition was duly heard before this honorable 
Court on the thirtieth day of April, 1875, and an order was duly 
made in the matter of the same, in the words and figures following, 
that is to say, — 

In the Supreme Court of New Zealand, Otago and Southland District. 

In the matter of the trusts of a certain deed of settlement bearing date 
the eighteenth day of January, 1876, made between Alexander Anderson Hunter, 
of the first part, Maria Brady Hunter, formerly Maria Brady Langley, his wife of 
the second part, and Alexander Jerusalem Smyth and Henry Driver, trustees for the 
purposes therein appearing, of the third part. And in the matter of the petition of 
the said Maria Brady Hunter by Albert Lnmach, her next friend. 

Friday, the thirtieth day of April, 1875. 

Upon reading the petition of the above-named Maria Brady Hunter by Albert 
Lamach, her next friend, and her affidavit, verifying same, and the notice of motion 
herein, and the affidavit of service thereof and of copies of the said petition on the 
above-named Alexander Jerusalem Smyth and Henr^' Driver, and filed herein. And 
upon hearing Mr. Stout, of counsel for the said petitioner, and Mr. Kenyon, 
of counsel for the said Alexander Jerusalem Smyth, this Court doth order that the 
real and personal estate comprised in and subject to the trusts of the said deed vest 
in Alexander Webb, of Dunedin, in the Proviuco of Otago, and Colony of New 
Zealand, gentleman, as trustee of the said deed for the estate and interest create by 
the said deed. And that the right to bring any action for the recovery of the real 
and pergonal property, and for the recovery of damages for any wrong or iigury done 
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to the same, suljeot to the tniBts of the said deed, vest in the said Alexander Webb as 1877. 
such trustee in the place of the said Alexander Jerusalem Smjth and Henrj Drirer. 



By the Court. Edwabd Fpbas. Wam), Registrar. Wbbb 

The declaration further averred that the defendants, on the NatiotaIt 

TIaict 

seventeenth day of February^ 1875, broke and entered the said 
parcels of land described in the said deed^ and the said hotel, and 
took possession thereof, and removed and carried away the furni- 
ture and stock-in-trade therein. By reason whereof, the plaintiff 
has ever since been deprived of the said premises, and of 
the profits arising from the business of the said hotel, and the 
good-will and value of the said business has been and become 
wholly lost to the plaintiff. 

The second count of the declaration, repeating the allegations 
of the first count as to the status of the plaintiff, averred that the 
defendants converted to their own use and deprived the plaintiff 
of the goods, in, and upon the hotel and premises. 

The third count of the declaration repeated the allegations as 
to the status of the plaintiff, and set out the deed or bill of sale by 
way of mortgage of the 16th January, 1874, between M. B. 
Langley, widow, and the National Bank. 

The deed recited that the mortgagor was indebted to the Bank 
in £1,249 13s. 9d., and had requested the Bank not to press her for 
payment; and that, in consideration of the debt and forbearance, and 
for securing the payment of principal, interest, and charges, she 
conveyed the fixtures, furniture, stock, and goods in the Criterion 
Hotel and premises to the Bank absolutely, subject to redemption 
and otherwise to the provisions of the deed ; that is to say : — 

Froyided alvrajs, and these presents are upon this express oondition, that if the 
said mortgagor, her executorsj administrators^ or assigns shall and will, on demand 
to be made bj the said Bank, their successors, or assigns, or by any officer, attorney, 
or agent of the said Bank, their successors, or assigns, and either made personally on 
the said mortgagor, her executors, administrators, or assigns, or left at her or their 
usual or last known place of business or abode in the said colony, or sent there 
through the medium of any post office addressed to her or them, well and truly pay 
or cause to be paid to the said Bank, their successors, or assigns, the said sum of 
£1,249 18s. 9d. and other moneys in which the said mortgagor, or her execntorsi 
administrators, or assigns may have become indebted or liable to the said Btaik, 
their successors, or assigns on any account or in any manner whatsocTer, together 
with postages, commissions, exchanges, re-exehanges, charges, and expenses according 
to the usage and course of business of the said Bank, their successors, or assigns, and 
together with interest on the said sum of £1,249 Ids 9d., and aU such other sums of 
money as aforesaid at the rate of ten per cent, per annum, to be computed from the 
time or respective times of paying or disbursing the same moneys respectiyely, or of 
crediting the account of the said mortgagor, her executors, administrators, or assigns 
VOL. ni.— Past 2. 18 
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therewith, or of the same respeotiYely becoming dae or in anj way payable by Tiriae of 
the proyisiona thereof, such interest, discount, postages, commissions, exchanges, re- 
exchanges, and expenses to be added to the principal at erery half-yearly rest or balance 
of the books of the said Bank, their successors, or assigns, and to become thenceforth 
part of the principal moneys hereby secured, and to bear interest accordingly or 
otherwise according to an account current to be made up from the books of the said 
Bank, their successors, or assigns, to be stated and signed by, for, or on behalf of any 
manager, officer, or agent for the time being of the said Bank, their successors, or 
assigns, and which account current would, without its being necessary to produce any 
books or Touchers to rerify the same, be primd facte evidence of the matters 
and things therein set forth. Then and in such case these presents and CTory article, 
clause, and thing herein contained shall cease and be Toid. 

The deed further provided that in case of the non-payment of 
the i£1^249 ISs. 9d.^ of the interest or other moneys whatsoever 
expressed or intended to be hereby secured, or any part thereof 
respectively, when the same shall be demanded as aforesaid, or in 
case the said Bank, their successors, or assigns shall in any way 
consider it necessary for the protection of their interests so to do, 
then and in either of the said cases from thenceforth, and at all or 
any time or times thereafter, and without any notice whatsoever, it 
shall be lawful for the said Bank, their successors, or assigns, or any 
officer, attorney, or agent of the said Bank, their successors, or 
assigns, either alone or in company, and without any further consent 
than is hereby given, and notwithstanding any opposition thereto 
on the part of the said mortgagor, her executors, administrators, 
or assigns, to enter and if necessary to break into and upon the 
place or places where the said personal property or premises 
hereby assigned, or intended so to be, or to be included in or 
bounded by this security, or any of them, or any part thereof 
respectively, shall be, or be supposed to be, and take an inventory, 
valuation, or account thereof, or to take possession thereof as the 
said Bank, their successors, or assigns shall think fit ; and if the 
said Bank, their successors, or assigns shall deem it necessary or 
expedient to remain therein and thereon, and keep possession of 
the same, and immediately upon such entry, or any other or sub- 
sequent entry, or at any time or times thereafter respectively, to 
sell and dispose of the same, or any part or parts thereof, either 
together or in lots, and either by public auction or private con- 
tract, at such place or places, time or times, and upon such terms 
and conditions, and in such manner in all respects as the said 
Bank, their successors, or assigns, or such officer, attorney, or 
agent, shall deem expedient, with power to buy in the said personal 
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property or premises^ or any part thereof, at any auction, or to 1877. 
rescind or vary any contract for sale, and to re-sell, and generally ^^^^ 
to act in respect of any such sale and all matters incidental thereto, «• 

and to a,llow such time for payment of all or any part of the pur- baitk. 
chase-money, with or without taking any security therefore, as if 
the said Bank, their successors, or assigns were the absolute owners 
of the personal property or premises, without being responsible for 
any loss or damage which may arise upon any such sale or sales, 
or in consequence of the act or default of any person or persons 
employed to take possession or have the removal, care, or manage- 
ment of the said personal property or premises hereby assigned, or 
included or intended to be bound by this security, or any part 
thereof, or which may arise in the exercise of any of the powers 
hereinafter contained, nor for any involuntary losses whatsoever; 
and for the purposes hereof, or any of them, to execute and do all 
such instruments, assurances, and things as the said Bank, their 
successors, or assigns shall think fit. 

The count wcQt on further to allege that afterwards, that is 
to say, on or about the 20th day of October, 1874, the said 
Maria Brady Langley intermarried with Alexander Anderson 
Hunter, in the first paragraph of the first count of the 
declaration described. It repeated the allegations of the first 
count as to the petition and order of Court, and proceeded as 
follows : — ^That on or about the 17th day of February, 1875, and 
before any default made by the plaintiff ift payment of the 
moneys by the said deed expressed to be secured, and without 
any such notice to pay the said moneys as in the said deed men- 
tioned, the defendants wrongfully seized and took possession as 
well of the said goods and chattels and premises in the said deed 
mentioned as of other goods and chattels of the plaintiff not 
comprised in or included in the said deed ; and afterwards, to wit, 
on or about the 19th day of the said month of February, the 
defendants removed all the said goods and chattels of the plaintiff 
from the said premises, and wrongfully sold the same, whereby 
the plaintiff' suffered and sustained great loss, and was prevented 
from carrying on the business of the' said hotel or public-house, 
and was deprived of the profits which he would have derived 
therefrom. 

The fourth count of the declaration, repeating portions of two 
previous counts, alleged that the agent of the defendants, having 
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1877. power to enter into contracts, about the 12th February, 1875, 
^Q3 agreed with the plaintiff, being such trustee as in the first count 
^* mentioned, and who, as such, was then indebted to the defendants 

Bank. for j61,200 and upwards, in consideration of the plaintiff's realising 
the property, &c., to forbear exercising the power of sale under the 
bill of sale, but afterwards neglected to do so ; and before reason- 
able time had elapsed, on or about the 19th February, the 
defendants entered on the premises, and wrongfully converted, not 
only the goods mentioned in the settlement, but other goods and 
chattels of the plaintiff, whereby this business of the plaintiff, as 
trustee, was wholly destroyed, and the goods were sold for much 
less than the plaintiff could have otherwise obtained from them, 
and the goodwill was lost to the plaintiff. 

There was a claim of special damage of iE5,000 for the loss of 
profits, and £2,000 for the value of the goods. 

Pleas. 

1. To the first count, that M. B. Hunter, then Mrs. 
Langley, the defendant, on the 16th January, 1874, made the 
deed set out in the third count ; that on the 17th February, 1875, 
the sum of .£1,312 was due and owing on the security of the deed ; 
that on that day the defendants considered that it was necessary 
for the protection of their interests to enter into and upon the land 
and the hotel, and take possession thereof. Wherefore they did 
enter, and remove and carry away the furniture, &c., under the 
pursuance of the deed — a bill of sale. 

2. To the second count, — repeating the allegations of the first 
plea as to the deed and the debt, — that the defendants considered it 
necessary for the protection of their interests to enter and sell. 
Wherefore, they did enter and sell. 

3. To the third count, denying all material allegations, with 
exception of certain paragraphs. 

4. Further plea to third count, as far as it charges that 
defendants, on 17th February, wrongfully took possession of the 
goods, and afterwards, on the 19th, removed them and wrongfully 
sold them; — that on the 17th February, the sum of £1,312 was 
owing by Mrs. Hunter on the bill of sale, and that the defendants 
considered it was necessary for the protection of their interests to 
enter, take possession, remove, and sell the goods. Wherefore, &c. 
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5. To the fourth county except as to the introductory para- 
graphs. Denial of all material allegations. 

The cause was tried before Williams, J., and a Special Jury, 
atDunedin,on the 17th, 18th, and 19th January, 1876. The Jury 
found all the issues for the plaintiff, with £3,000 damages. 

A considerable amount of evidence was given at the trial for 
the purpose of showing that the goods had been wasted during and 
after their removal, and that they had not realized nearly so much 
as they might have done if the removal and sale had been properly 
conducted. 

The plaintiff^s counsel tendered a bill of exceptions to the 
direction of the Judge at the trial. 

On the 29th March, Williams, J., granted a rule tnsi, calling 
on the plaintiff to show cause, at the next sitting of the Court in 
Banco, not being less than four clear days from the service of the 
rule upon his solicitor, why the judgment on the verdict should 
not be arrested on the ground that the declaration does not 
disclose any right or cause of action belonging to or vested in the 
plaintiff; or, failing the above, why the finding of the jury should 
not be set aside, and a new trial had between the parties on the 
grounds: (1.) That the findings of the jury were against the 
weight of evidence ; and (2.) that the damages were excessive. 

An affidavit was filed by the plaintiff's solicitor, in which he 
stated that no application was made at the trial for leave to move 
for a new trial, or to enter a verdict for the defendant, or in arrest of 
judgment ; that, in expectation of some motion, he waited from 
the 19th January to the 14th February, when he applied to the 
Registrar of the Supreme Court for an appointment to tax costs, 
and that the Registrar refused to proceed to tax the costs ; that, 
between the 24th day of January and the 29th March, Mr. Justice 
Williams on several occasions sat at Chambers ; and that a motion 
might have been made, with reasonable diligence, before the ex- 
piration of fourteen days after the trial, and no steps were taken to 
make a motion till the 29th March. 

The solicitor for the defendants made an affidavit in answer, in 
which he alleged that the verdict was given on the 19th January; 
that the sittings of the Court at which the action was tried con- 
cluded on Saturday, the 22nd January; that, on the 1st Febru- 
ary, he applied to Mr. Justice Williams, in Chambers, to save the 
time within which the defendants might move for a rule nisi to 
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disturb the verdict, when the time for so doing was extended nntU 
the first sitting in Sanco after the 10th of March; and that, on the 
15th February, he informed the plaintiff's solicitor that the time 
for moving had been so extended ; that on the 16th of March the 
Court sat in Banco for the first time after the 10th March, when 
he applied to the Judge to further extend the time for moving in 
presence of the plaintiff's solicitor, and the Judge extended the 
time ; and that, on the 29th March, when counsel for the plaintifip 
moved for a rule nisi in arrest of judgment, or for a new trial, 
counsel for defendants offered to allow the rule nisi for a new trial 
to be made absolute. 

In reply to this affidavit, the plaintiff's solicitor made another 
affidavit, in which he stated that he had no intimation of the inten- 
tion to move till he served the appointment for taxing costs ; and 
that when he was present in Court on the 16th of March, he 
protested against the application being granted ; and that on the 
29th March, counsel for the plaintiffs said he was so confident of 
obtaining larger damages on a second trial that he would allow 
the rule to be made absolute, on payment of costs ; but that no 
one on behalf of the plaintiff waived his right to have the rule 
discharged on the ground that it was not obtained within the time 
required by law. 

Cause was shown before Williams, J., on the 28th and 29th 
June ; and the learned Judge, after taking time to consider, gave 
judgment on the 17th August. (See the report of the argument 
and judgment, 2 N. Z. Jurist, 73.) 

The rule was first made absolute for a trial de novo, but after- 
wards, on application for a decision on the second branch of the 
rule, the rule was made absolute in these terms : — '' It is ordered 
that the findings of the jury herein be set aside, and a trial de novo 
be and the same is hereby granted, on the ground that the second, 
third, and fourth counts respectively of the plaintiff's declaration 
disclose no cause of action, and, the damages having been assessed 
generally, the Court cannot give judgment on the said findings ; 
and also that a new trial be had between the parties, on the 
grounds that the verdict is against the weight of evidence, and the 
damages awarded are excessively great : And it is Airther ordered 
that each party bear and pay its own costs of the trial already had 
in this cause, and that this rule be without costs to either party/' 

Leave to appeal against the judgment making absolute the 
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rale nisi, as above mentioiiecl^ was applied for on behalf of the 1877. 
plaintifiPy and granted. Webb 

The question intended to be stated for the opinion of the Court «»• 
« . , . National 

of Appeal IS — Bank. 

Should the judgment of the Supreme Court be afSirmed^ re- 
versed, or varied ? 

Macassey and Mouai for the appellants. 

TYavers and Downie Stewart for the respondents. 

Mac(Msey took the preliminary objection that the rule nisi was 
not moved for in time according to the rules of the Court. 

By Reg. Gen., 1873, r. 2 (2), it is declared,— 

^' (2.) If no leave be granted at the trial, every such motion 
must be made at the first practicable sitting in Banco, not being 
less than three days after the conclusion of the sittings of the 
Circuit Court at which the trial took place ; and if there be no 
such sitting within fourteen days after the trial, then the motion 
may be made before, and a rule nisi granted or refused by, a 
Judge at Chambers within such fourteen days : Provided that such 
motion may be made after the expiration of fourteen days from the 
trial if the Judge shall be satisfied, by affidavit or otherwise, that 
such motion could not, with reasonable diligence, have been made 
at an earlier period.'^ 

The trial of this cause took place on the 19th January, and the 
sittings concluded on the 22nd January. On the 1st February, an 
ex parte application was made at Chambers to save the time for 
the rule nisi. At the first sitting in Banco, after the 15th March, 
the conclusion of the vacation, application was made, e^p parte, to 
extend the time for moving, and counsel for the plaintiff, being 
present, opposed the application. 

On the 16th March, the rule was formally moved and granted. 

Now, by Reff. Gen,, 1856, r. 184, the successful party is 
entitled to execution in fourteen days after verdict, and by r. 185, 
the successful party, if not prevented by his opponent moving, 
may proceed to have costs taxed and to have judgment signed ; 
and by Reg, Gen., 1870, r. 4, in all cases of new trial, or in arrest 
of judgment within rule 185, a rule nisi granted must — ^in order 
to operate as a stay of proceedings — be drawn up and served 
before the period has elapsed at which the successful party was 
entitled to tax costs and enter up judgment, or at such further 
period as the Court granting the rule may direct. 
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1877. The first part of the rule of 1873 does not apply to the case, 

^,33 because the rule was not moved for at the first practicable sittings ; 

«• and the Court has no power to extend the time for moviag. The 

Bank. rules have Statutory authority, and must be strictly followed. 

In re Power (I. L. R. Chanc. Ap. 153), was a case in 

which a motion was made to the Lord Chancellor to direct a trast 

deed under " The Bankruptcy Act, 1861,'^ to be registered after 

the expiration of 28 days, within which time the Act directed that 

such deed should be registered ; and the Chancellor held that he 

had not the power to make such an order. 

In Daubeney v. Shuttleworth (45 L. J. Q. B. 177), it was held 
that where a notice of motion for the plaintiff was bad as being for 
a day on which there was no sitting, the defendants ought to have 
disregarded it, and were not entitled to costs for appearing to 
oppose it. 

In Lanyon v. Kelly (8 L. J. Q. B. 40), where the delay was 
caused by accident, Lord Denman said the Court would not break 
through the established rule of practice. He could not allow a 
motion to be made at a future day to set aside a verdict, counsel 
not being instructed on the fourth day of term. 

In Ellaby v. Moore (22 L. J. C. P. 253), where a motion was 
made after the expiration of four days from the trial, Jervis, C.J., 
said, — " It is better to hold strictly to the Rule, and the defendant 
has not come in proper time.'' 

In Cooper v. Lloyd (6 C. B. N. S. 519), where a cause 
had been tried on the last day but two of Easter Term, the 
Court refused to allow a motion for a new trial to be suspended 
till the first day of Trinity Term on the ground that the attorney 
had not had time to prepare himself with affidavits of surprise. 

Travers was called upon as to the preliminary point. 

The proper construction of the Rule of 1873 is, that it should 
be read with a full stop after the word '' place.'' Then the first 
part only is mandatory ; the second clause is intended to grant a 
privilege^ and not to restrict a right. If there be not a sitting in 
Banco within 14 days, then the party may move in Chambers ; 
but he is not restricted from moving at the first practicable sitting 
in Banco, On the facts, it appears that the rule was moved at the 
first practicable sittings. 

[Johnston, J. — But the motion made was not for a new trials 
but for an extension of the time for moving for a new trial.] 
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The Court has power to extend the time. Its power was not 1877. 
disputed in Lanyon v. Kelly, Wksb 

[Williams^ J. — I understood that the eounsel mentioned the «. 
case as a formal application to 'save the time for making the bank. 
motion.] 

The judgment of Mr. Justice Williams, in the Court below, 
speaks of the adjournment of the hearing of the motion. 

In Johnson v. Warwick (17 C. B. 516), where, by mistake 
of counsel, the motion had been made in the wrong Court, a fresh 
motion was allowed in the right Court after the expiration of the - 
four days. 

All the cases show that the Court has a discretion in the 
matter. JR. v. Gough, (2 Dougl 796), JR. v. Holt (5 T. R. 456). 

Macassey, in reply. 

The existence of discretionary power in the Court is not 
denied, but there must be sufficient material for exercising it. A 
judicial discretion is different from a personal discretion. 

Reg. V. Adamson (L. R. 1 Q. B. Div. 201), Ex parte Morgan 
re Simpson (L. R. 2 Chanc. Div. 72) . 

There is no suggestion here that the Judge acted in pursuance 
of a discretionary power. 

The affidavit of the plaintiff's solicitor shows that the motion 

was for an extension of time. 

Cur, adv, vtUt, 

Johnston, J. (24 Nov.), announced the judgment of the Court 
on the preliminary point, saying, that although upon the affidavits 
of the solicitors alone they would have considered that the motion 
was one for extension of time, which ought not to have been 
granted ; yet, as the impression of the learned Judge below was 
that the motion was initiated, and the consideration of it adjourned, 
the Court would over-rule the objection. 

The substantial questions raised in the case were elaborately 
argued by Macassey and Mouait, for the appellants, and by Trovers 
and Doumie Stewart, for the respondents ; but as the judgment of 
the Court turned entirely on the status of the plaintiff under the 
82nd, 34th, and 35th sections of " The Trustees Act, 1850,'' it is 
unnecessary to report the argument in extenso. 

The fourth count was abandoned by the counsel for the re- 
spondent. 

VOL. III.— Pabt 2. 19 
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1877. On the question of the construction of the bill of sale^ and tlie 

^^3 necessity for a demand and default before the bank could sei^e^ 
«• the following authorities were cited: — Albert v. The Grosvenor 
Investment Society (L. R. 3 Q. B. 123) ^ Massey v. Sladen (L. R. 
4 Ex. 13), Brighty v. Norton (3 B. & S. 305), Rogers v. Mutton 
(31 L. J. Ex. 275), Toms v. Wilson (10 Jur. N.S. 201), Bradley 
V. Copley (1 C. B. 685), Napier v. Bird (Mac. 451), Hayman v. 
Governors of Rugby (43 L. J. Chan. 834), Solly v. Forbes (2Brod. 
& Bing. 38), Fumivalv. Coombes (5 M. & G. 736), Vyse y. Wake- 
field (6M. &W. 442). 

With respect to the question of what interests were assignable 
or would have passed to the respondent if duly appointed, the 
following cases were quoted by counsel: — Rose v. Watson (10 H. 
of L. 672), Marshall v. Holroyd (ib. 191), King v. Johnston 
(Macassey, 278, in note), Queensbury Industrial Society v. Pickles 
(L. R. 1 Ex. 1), Hill V. Boyle (L. R. 4 Eq. 260), Prosser v. Ed- 
monds (1 Young & Col. Ex. 481), Harris v. McFarlane (2 N.Z. 
Ap. cas. 113), Exley v. Inglis (37 L. J. Ex. 145), Porter v. 
Kirkus (36 L. J. C.P. 311), Topping v. Keysall (16 C. B. N. S. 
258), Harrison v. Blackburn (34 L, J. C. P. 109), VaUance v. 
Savage (7 Bing. 595), White v. Morris (11 C. B. 1015), Mayhew 
V. Suttle (4 El. & Bl. 347) . 

The following decisions on '^ The Trustees Act, 1850,V were 
also cited : — Re Davis's Trusts (L. R. 12 Eq, 214), re Smirth- 
waiters Trusts (L. R. 11 Eq. 251), re Bignold's Trusts (L. R. 7, 
Ch. Ap. 223), re East (L. R. 8 Ch. Ap. 735), re Berkeley (L. R. 
9 Ch. Ap. 720), re Raphael's Trusts (L. R. 9 Eq. 233). 

For the appellants, it was contended that it was not competent 
for the Supreme Court to vest the right to sue for or recover a chose 
in action under the 34th section of '' The Trustees Act, 1850 '^ 
(adopted in the colony by '^The English Acts Act, 1854'^, in any one 
but a trustee who by the same or a previous order was or had been 
appointed trustee under the 32nd section ; and that the declaration 
did not aver that the plaintiff (the respondent) had been so ap- 
pointed ; and the case of Bristow v. Booth (L. R. 5 C. P. 80) was 
cited in support of this contention. 

It was arranged by counsel, as this was the last case for hear- 
ing, that the judgment might be entered while the Court of Appeal 
was not sitting, and the reasons for it should be delivered in the 
Supreme Court at Dunedin, and during the vacation, if necessary. 
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On the I3th February, 1877, Williams, J., at Dimedin, 1877. 
delivered the following judgment of Johnston, J., and himself. w^bb 

This casQ was elaborately argued at the last sittings of the «• 

Court of Appeal before Johnston, J., Gillies, J., and Williams, J. ; bank. 
and, as the members of the Court^ had not sufficient time before 
the close of the sittings to give it the consideration which it 
deserved, and to consult together as to their judgment, it was 
arranged, by the consent of counsel, that the judgment might be 
entered at a future period, although the Court of Appeal was not 
sitting ; and that the reasons for the judgment should be delivered 
in the Supreme Court at Dunedin, and during vacation, if neces- 
sary. 

A preliminary objection to the hearing of the case was raised 
at the argument, to the effect that the rule nisi was not moved for 
within the time prescribed by the rules of the Supreme Court. 
(Reg. Gen., 1873, r. 2 (2) .) 

After hearing counsel on both sides upon this objection, we 
intimated our unanimous opinion — ^to which we still adhere — that 
if the case had stood solely upon the affidavits of the solicitors on 
either side we should have been obliged to come to the conclusion 
that the motion had not been made in time, but that an extension 
of the time for moving had been applied for and granted ; and this 
we should probably have held was either beyond the power of the 
Court, or ought not to have been allowed ; but, from the language 
of the learned Judge in his judgment in the Court below, and his 
statements, during the argument, of his impressions as to the facts, 
we have come to the conclusion, on the whole, that we must assume 
that the motion was initiated in time, and the hearing of it was 
postponed merely for convenience. The Court has recently ex- 
pressed its opinion on the construction of the Reg. Gen., 1873, r. 
2 (2) in the case of McBridey. Brogden {ante, p. ). A question, 
was raised as to the informality of the rule nisi, with which it 
will be unnecessary to deal, as the Court has come to the conclu- 
sion that the rule must be made absolute on the branch of it 
which asks for an arrest of judgment. 

We have come to the conclusion, though not without some 
difficulty, that the appellant, the plaintiff in the action, appears on 
the face of the declaration not to have had such a legal status as 
would entitle him to sue. fiy Reg. Gen., 1856, rule 74, it is enjoined 

* Jobnstoo, J.| Giiliei, J., and Williams^ J. 
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1877. that when a party shall set up in any pleading a personal status, 

-^,1,3 or legal character^ in himself, he shall also specifically state the 

«' facts by virtue of which he has become invested with such statist 

Bank. ^^ character. 

Now^ the plaintiff in this case^ after setting out in the first 
count of his declaration the post-nuptial deed of the 18th January, 
1875, by which Hunter and his wife conveyed to Smyth and 
Driver certain freehold, leasehold, and chattel property in trust for 
the separate use of the wife, proceeds to state that, the trustees 
having refused to act, Mrs. Hunter petitioned the Supreme Court 
that the plaintiff, Alexander Webb, might be appointed sole 
trustee in substitution for Smyth and Driver ; that the estate, sub- 
ject to the trusts, should be vested in the plaintiff; and that the 
right to bring any action for the recovery of damages for any 
injury or wrong done to the same, subject to the trusts of the said 
deed might vest in the said A. Webb, as such trustee. The 
declaration proceeded to state that the petition was duly heard in 
the Supreme Court, and that the Court made an order in the 
following terms : — 

Tbis Court doth order that the real and personal estate comprised in and subject 
to the trusts of the said deed yest in A. Webb, dtc, as trustee of the said deed, 
for the estate and interest created by the said deed ; and that the right to bring any 
action for the recovery of the real and personal property, and for the recovery of 
damages for any wrong or injury done to the same, subject to the trusts of the said 
deed, vest in the said A. Webb, as such trustee, in the place of A. G. Smyth and 
H. Driver. 

These allegations were repeated in each of the four counts of 
the declaration. 

It will be observed, that although the petition asked for the 
appointment of the plaintiff, Webb, as sole trustee in substitution 
for Smyth and Driver, the order contains no such appointment ; 
and we think that it must be taken on the allegations on the face 
of the declaration, that no such appointment was made, and that 
plaintiff's status depends entirely upon the order set out, and no 
other. 

Now, this order for vesting the property and right of action in 
the plaintiff below must be taken to have been made under the 
provisions of '^ The English Trustees Act, 1850 " (adopted in the 
colonyby '' The English Acts Act, 1854 '0- The 32nd section of 
the ^frustees Act provides, that when it is expedient to appoint 
new trustees, it shall be lawful for the Court to make an order 
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appointing a new trustee or new trustees either in substitution for 1877. 
or in addition to any existing trustees. The 34th section provides, Wmb 
that it shall be lawful for the Court, upon making any order for v- 

appointing a new trustee or new trustees, either by the same or bank. 
any subsequent order, to direct that any land shall vest in the 
person or persons who, upon the appointment, shall be the trustee 
or trustees ; and the 35th section provides, that it shall be lawful 
for the Court, upon making any order for the appointment of a 
new trustee or new trustees, either by the same or any subsequent 
order, to vest the right to call for the transfer of any stock subject 
to the trust, or to receive the dividends or income thereof, or to 
sue for or recover any chose in action subject to the trust, or any 
interest in respect thereof, in the person or persons who upon 
the appointment shall be the trustee or trustees. 

Now, it is clear that the order actually mude purports to be 
made under the 34th. and 35th sections of the Act; and by the 
language of those sections it is evident that the Court has no 
power to make a vesting order vesting the estate or right of action 
in any one but a person who previously or at the same time had 
been or was appointed a trustee under section 32 ; and we think 
that so far from its being presumable from the terms of the order 
that Webb had been so appointed, we must conclude that, either 
through inadvertence or from some other reason, the portion of 
Mrs. Hunter's prayer which asked for his appointment in substi- 
tution for the old trustees was not granted, or, at least, that no 
order was made thereon. 

It seems to us, therefore, that the plaintiff below appears, on 
the declaration, not to have had the stattis necessary for making 
orders vesting the property and right of action in him operative 
under the Statute. 

We think that the order actually made was not merely void- 
able, but void, in the absence of any previous or simultaneous 
order for his appointment. As this decision goes to the root of 
the status of the plaintiff, it is unnecessary to express an opinion 
whether any or which of the causes of action mentioned* in the 
several counts were or was such as would have passed to the 
plaintiff below under the vesting order, had he been duly ap- 
pointed trustee ; but there is one question which was argued at 
great length before us, and which is of so great practical impor- 
ti^nce that we deem it desirable to express our opinion upon it, 
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1877. although it turns out that it is unnecessary that we should 

\^^ judicially decide it. That question is, Whether the Bank authorities 

V. were entitled to seize and sell under the bill of sale of February, 

Nation' Aii 

BAmc. 1874, without demand and default of payment ? and we are clearly 
of opinion, that^undcr the terms of that instrument it was compe- 
tent for them to do so, if, in the alternative terms of the instru- 
ment, " they in any way considered it necessary for the protection 
of their interests," — without anv notice whatever. We think there 
is nothing illegal in such a provision, however large the powers 
may be which the Bank thereby reserved to itself. 

We think, moreover, that a great portion of the evidence at the 
trial, and some portion of the argument, were directed to a cause 
or causes of action which arc not sufficiently set out in the decla- 
ration. Although the Bank had stipulated that it should not be 
responsible for loss or damage arising in the sale of the property 
in consequence of the act or default of any persons employed 
in taking possession, or having the removal or care or management 
of the property ; yet it might well be that, notwithstanding this 
stipulation, the defendants or their servants might have conducted 
themselves with such culpable carelessness or recklessness in 
dealing with the property as to give the mortgagors a good cause 
of action ; but such is not the case made by the declaration, nor did 
the plaintiff ask for any amendment to be made at the trial which 
would have met that view of the case. For these reasons, we are of 
opinion that the rule must be absolute for the arrest of judgment ; 
but as the grounds for arresting the judgment might have been sub- 
ject of demurrer, we think the defendants ought not to have costs. 
Williams, J., also read the judgment of Gillies, J. : — 
In regard to the preliminary point raised, namely, whether the 
motion for the rule appealed against was made in due time : as my 
brother Johnston at the hearing of this case expressed the opinion 
of the Court, and has embodied that opinion in his judgment, I 
need not advert to it. The three main qiiestious raised in this 
case appear to be : First — Had the defendants, under the pro- 
visions of their bill of sale, a right to enter into possession of, 
remove, and sell the goods comprised in the bill of sale, without 
demand of payment and default having been made? Second — 
Assuming that a right of action accrued to the original maker of 
the bill of sale on account of wrongful seizure, removal, and sale 
by the defendants, would such right of action pass to the plaintiff 
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under and by virtue of a vesting order duly, made under the 1877. 
Trustees Acts^ 1850 and 1852 ? Third — Was the vesting order in Wmb 
this case duly made ? As to the first of these questions^ it appears <'• 

to me that a careful perusal of the bill of sale compels an answer in bank. 
the affirmative. The deed recites an indebtedness of the mort- 
gagor to the defendants^ demand of payment^ request for time^ 
consent by defendants^ on having security ; as such security the 
mortgagor assigns certain personal property to the defendants^ 
absolutely^ subject nevertheless to redemption upon payment upon 
demand of the moneys due to the defendants. It is then provided 
that^ in case of default of payment on demand^ or ^^in case 
the defendants shall in any way consider it necessary for 
the protection of their interests so to do^ then and in 
either of the cases . . . . it shall be lawful for the de- 
fendants ... to enter^ and, if necessary^ to break into and 
upon the place or places where the said personal property^ Sec., 
shall be^ and ... to take possession thereof^ as the said de- 
fendants shall think fit> and . . . immediately upon such 
entry ... to sell and dispose of the same^^^ &c. Other 
provisions are made for the security of the defendants^ from which 
it may be inferred that the mortgagor was to be permitted to re- 
main in possession of the property until the defendants should 
determine to take possession^ although there is no positive stipula- 
tion to that effect. The language^ as well as the manifest intention 
of the bill of sale^ is to create an absolute assignment to the de- 
fendants of the personal property mentioned^ with power to them^ 
either on default in payment of their debt^ or at any moment they 
might think fit without any demand or default being made^ to 
enter into possession of the personal property assigned. This 
alternative provision removes the present case entirely out of that 
class of cases in which it has been held that in order to entitle a 
mortgagee to enter into possession on default of payment there must^ 
to constitute a default^ be a demand of payment^ and a reasonable 
time for compliance with such demand. It was urged^ on argument^ 
that such a provision for seizure and sale without default was un- 
reasonable^ and ought to be disregarded by the Court. Looking^ 
however, to the uncertain nature of such a security, and the various 
means by which it might be defeated, I see nothing unreasonable 
in the provision made. Having so determined the first question, 
it becomes unnecessary to determine the second or thirds inas- 
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much as the seizure^ remoyal^ and sale by the defendants was 
not wrongful^ and therefore no right of action accrued to 
the original mortgagor, or the original trustees, and there- 
fore none to the plaintiff. I now come to consider the 
bearing of the foregoing views upon the case set up by the 
plaintiff. The declaration contains four counts, the fourth of 
which was given up on argument as unsustainable. The first 
count is for trespass, " quare clausum fregit/* with asportation of 
goods not alleged to be the plaintiff's goods ; the plaintiff, not 
having been in possession either actual or constructive at the time 
of the alleged injury, clearly could not sue in trespass. The second 
count is a count in trover, to which the manifest answer is, that 
the goods converted were not the plaintiff's, but the goods of the 
defendants, in which the plaintiff and his predecessors had no right 
either of property or possession. The third count is for trespass 
by the defendants, in seizing and selling the goods without notice 
to pay the money due or default in such payment. What has 
already been said affords an answer to this count. The only ques- 
tion remaining is the form the judgment of this Court should take. 
The rule appealed from was a rule granting a trial de novo, and a 
new trial, although the rule nisi was also for an arrest of judgment. 
The questions submitted to this Court being whether the judgment 
of the Supreme Court be affirmed, reversed, or varied, it appears 
to me that the judgment of the Court below ought* to be so feff 
varied as to make the rule absolute in arrest of judgment, as in 
the circumstances of the case I can see no object to be gained by 
sending the cause to another trial. As, however, the defendants' 
counsel in the Court below does not appear to have relied upon his 

motion in arrest of judgment, I think the judgment of this Court 
ought to be without costs. 

Judgment. Rule absolute for arrest of judgment ^ 

without costs of appeal,* 

* At the sitting of the Court of Appeal, in Maj, Travers, for the respondenta, 
moTed to haye the judgment and certificate of the judgment of the Court raried aa 
to costs on the ground that there was a misapprehension in assuming that the defen- 
dants' counsel had not relied upon tlie motion in arrest of judgment in the Court 
below ; and Maccutetf, tot the appellant, opposed the motion. 

The Court (Johnston, J., Gillies, J., and Williams, J.) held, that as the majority 
of the Court had decided to deprive the defendants of the costs of the appeal on the 
ground that they had not demurred to the declaration, the judgment and oertifioate 
ought not to be varied in that respect, for that the plaintiffs were entitled to theooets 
of the trial. 
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1876. 



HARBISON V. REID. j^or. 30 j 

Will — Bequest to Chariiif — School under authorUjf of Provincial Govemmeni — ^^c* !• 
Provincial Education AcU, Wellington — '* Chneral JEducation Boards Act, 1876" 
— Trantfer of powers of Board for Province to Board for District, — Cjf-pres, 
A testator left property to truetees for the uae of his wife and sister for life, and 
after their decease on trust to conrey all unsold property, securities, and money, 
absolutely to '* the trustees, managers, governors, directors, or committee of any 
public institution or institutions as may then be established in Wanganui under the 
authority of the GoTemment of the Province of Wellington for educational pur- 
poses, the property to be appropriated to the education of European childreUi or 
descendants of Europeans, in any such institution/' 

The widow, who outlived her sister, died in October, 1871. At that time, a 
school existed in Wanganui, the buildings for which had been erected partly by 
public subscription, partly by funds of the Provincial Government. It was inspected 
by the Provincial Government Inspector, and was taken under the control, first, of a 
committee elected under a Provincial Act of 1855, and afterwards of the Education 
Board, created by a Provincial Education Act of 1871. 

After action brought for administration, " The General Education Boards Act, 
1876," was passed, which constituted the Board of the Wellington District a Board 
under the Act, and vested the property of former Boards in the Boards constituted 
under the Act. A suggestion to that effect being entered on the record, the Court 
ordered the Education Board of the District of Wellington to be substituted as 
defendants for the Education Board of the province ; and decreed that accounts 
should be taken, and the personal estate, after deduction of debts and costs of parties 
as between solicitor and client, should be conveyed to the Education Board of the 
District of Wellington, on trust to be appropriated by the Board to the education of 
European children, or children of European descent, in some school to be established 
under the authority and control of the said Board in the town of Wanganui, in the 
Provindal District of Wellington. 

This was a motion for a decree in the Supreme Courts Wellington 
District, removed into the Court of Appeal by consent of parties, 
and by order of the Supreme Court, dated lOth November, 1876. 

The declaration stated as follows : — 

1. That George Bees, formerly of Wanganui, in the Province 
of Wellington, now deceased, being seized and possessed of certain 
real and personal property, made his last will and testament in 
the words following, that is to say — [The Will, dated 4th February, 
1857, was set out] — The testator, after a bequest of furniture, &c., 
to his wife Isabella Bees, devised and bequeathed all his real and 
personal estate to the plaintiff and T. Harper, as executors, on 
certain trusts, for his wife Isabella and his sister Elizabeth ; and 
then proceeded in these words : — 

And from and after the deceaae of my said wife and mj said sister, then upon 
trust to convey and absolutely assign and assure all such portions of my real estate, 
VOL. III.— Pabt 2. 20 
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1876* ^^d to conTey, aasign, and assure all such portions of my personal estate vhich at 

the time of the decease of my faid wife and of my said sister shall remain unsold, 

UABBIBON ^jjj jiigQ transfer, assign, and pay orer such portions of my said estate as shall con- 
Reid. ^^'^ ^^ GoTemment debentures or other GoTomment securities, or other securitiM 
whatsoeyer, or money or other effects whatsoever, unto the trustee or trustees, 
manager or managers, goremor or governors, director or directors, oonmiittee or 
committees, of any public institution or institutions as may then be established in 
Wanganui under the ranction and authority of the Government of the Province of 
Wellington for educational purposes : the property so transferred to be appropriated 
to the education of European children, or children being the descendants of Buro- 
pcans, in any such institutions aforesaid. And as, in the event of the decease of mj 
said wife or of my said sister, I have not stated how the income which had been 
derived by the deceased from the estate aforesaid is to be appropriated pending the 
life of the survivor, my will is, that the survivor receive all the profits of the estate 
to be applied to her sole use and advantage for the term of her natural life, and in 
manner as hereinbefore directed. 

2. The said George Rees died in the month of October, 1858, 
without having revoked or altered his said will. 

3. The said will was proved and deposited in the Supreme Court 
of New Zealand, at Wellington, in the province aforesaid, by Thomas 
Harper and Henry Shafto Harrison (the present plaintiflF), the 
executors named therein. 

4. Elizabeth Rees, the sister of the testator, died in or about 
the month of March, 1859. 

5. Isabella Rees, the widow of the said George Rees, after the 
death of the said George Rees, intermarried with one John Barber, 
and died in the month of October, 1871. 

G. The said Thomas Harper died in or about the month of 
November, 1870. 

7. An Act of the Superintendent and Provincial Council of the 
Province of Wellington, intituled "An Act to promote the 
establishment of Common Schools in the Province of Wellington,^' 
was assented to by the said Superintendent on the seventh day of 
March, 1855, and remained in force until repealed by the Act of 
the said Superintendent and Provincial Council next hereinafter 
mentioned, 

8. An Act of the Superintendent and Provincial Council of the 
Province of Wellington, intituled " An Act to provide a System of 
Education for the Province of Wellington,^' was assented to by the 
said Superintendent on the twenty-eighth day of June, 1871, which 
Act has never been repealed by the said Provincial Council. 

9. By a Proclamation of the Superintendent in the Provincial 
Government Gazette by virtue of the provisions of the said first- 



COURT OF APPEAL. 855 

mentioned Act, thereinafter called " the said Act of 1855,*^ the 1876. 

Town of Wanganui was proclaimed a district under the Act, which habbisok 

Proclamation may be taken as part of the Act. *»• 

•^ ^ Rkid. 

10. A school has long been in existence in the said Town of 
Wanganui, the buildings for which were originally erected partly 
by subscriptions from the public and partly by funds supplied by 
the Provincial Government. This school was inspected by the 
Provincial Government Inspector of Schools, and was taken under 
the control of the committee elected as hereinafter mentioned, and 
was subsequently taken under the control of the said Education 
Board. At this school, European children, and children the 
descendants of Europeans, were from the time of its establishment 
and Still are admitted as pupils. 

11. On the third of May, 1870, a general meeting of electors, 
as provided by section 3 of the said Act, 1855, was duly called, to 
make provision for the establishment and maintenance of common 
schools within the district of the Town of Wanganui. 

12. At the said meeting a committee of twelve was elected to 
be the school committee for the Town of Wanganui for the year 
then next ensuing. 

18. No general meeting of ratepayers has, since the said third 
day of May, 1870, been called or held in the said Town of Wanganui 
under the provisions of the said Act of 1855. 

14. The plaintiff is the sole surviving trustee of the estate of 
the said George Rees, deceased. 

15. The defendants, the Education Board, are the Education 
Board for the Province of Wellington, duly elected under the 
provisions of the said Act of 1871. 

16. The defendant, John Ralph Rees, claims to be heir-at« 
law of the said George Rees, deceased. 

The plaintiff claims that an account may be taken of the 
real and personal estate of the said testator, and that the same 
may be administered by and under the direction and decree of 
this honorable Court ; and that the rights of the several parties 
interested under the will or partial intestacy of the said testator, 
may be in like manner ascertained and declared; and that this 
honorable Court may make such further or other order in the 
premises as to this honorable Court shall seem meet. 
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1876. Flea of the Solicitor-General. 

Habexboh" Walter Scott Raid, Her Majesty's Solicitor-General for New 

V* Zealand^ one of the defendants in person^ says^ — That he admits 

the facts stated in the declaration^ and consents that the real 

and personal estate of the said testator be administered as prayed 

by the declaration of the plaintiff. 

Plea op the Defendant^ John Ralph Bees. 

1. That he is the heir-at-law of George llees^ deceased^ in the 
declaration named. 

2. That he admits each and all the allegations in the 
declaration contained. 

Plea of the Defendants, the Education Board. 

The defendants, the Education Board, say, — 

1. They admit all the facts set out in the declaration, and 
submit that the property left by the testator, George Rees, may 
be paid and transferred to them, to apply according to the 
intention of the testator, or as near thereto as may be. 

On the 8th of November, notice of motion for a decree, as 
follows, was served, on behalf of J. R. Rees, upon the other 
parties : — 

Mr, Bell to move, on Friday, the 10th day of November, 
1876, or so soon thereafter as counsel can be heard, on the 
part of the defendant, John Ralph Rees, for a decree that the 
plaintiff do convey, assign, and transfer to the said defendant, 
John Ralph Rees, such part of the property, real and personal, now 
held by, or in possession of, or vested in the plaintiff as trustee of 
the will of George Rees, deceased, in the declaration named, 
as consists of lands wherein the said George Rees was, at the 
date of his death, entitled to an estate of freehold in fee-simple ; 
and also such part of the said property held by, or in possession 
of, or vested in the plaintiff, as such trustee as aforesaid, as 
consists of the proceeds of the sale of or rents received from such 
lands. 

[By order of the Supreme Court, dated 10th November, 1876, 
and the consent of all parties, the motion for a decree and all 
the proceedings were removed into the Court of Appeal.] 

M. Chapman, for the heir-at-law, contended that the Wanga* 
nui School mentioned in the declaration could not be held to 
be a public institution under the sanction and authority of the 
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Government of the Province of Wellington at the date of the 1876. 
death of the widow in October, 1871 ; that there was no com- ^xtLBSsasT 
mittee then existing capable of taking the property, as the election ^* 

of May, 1870, was only for the year ending May, 1871, and, the 
committee having failed, there was no institution existing. 

He also contended that if a decree should be made, the heir-at- 
law was entitled to his costs as between solicitor and client, citing 
Harloe v. Harloe, L. R. 20 Eq. 471 ; Miles v. Harrison, L. R. 
9 Chan. Ap. 316; Carrie v. Pye, 17 Ves. 468; James v. James, 
11 Beav. 397; Attorney 'General v. Kerr, 4 Beav. 299. 

Hart, for the executor, called attention to the fact that the 
Education Board was a governing body for a large district, and 
that the school mentioned in the will was a school in and for a 
particular town. 

Brandon, for the Education Board, admitted that the Board 
ought not to be allowed to apply the funds to other purposes than 
the Wanganui School. 

J. G. Allan, for the Solicitor-General, admitted that the Board 
could take without having recourse to the doctrine of Cy-pres, 

[Prenberoast, C.J. — If so, there is no necessity for a 
scheme.] 

Per Curiam: The plaintiff is entitled to a decree; and the 
parties are entitled to costs as between solicitor and client. 

Hart afterwards obtained leave to file a suggestion substituting 
the District Board under the Act of 1876 for the Education 
Board of the Province, as defendants; therefore the following 
suggestion was entered on Friday, the 1st day of December, 1876 : 
— " It is suggested, and manifestly appears, that by ' The Educa- 
tion Boards Act, 1876,' ' The Education Board of the District of 
Wellington,' consisting of the persons who, immediately before the 
coming into operation of the said Act, were the members of ' The 
Education Board of the Province of Wellington,' was constituted^ 
and provided, and incorporated, and all the powers, duties^ 
functions, and liabilities which by any Provincial Act or Ordi- 
nance were imposed upon the Education Board of the Province 
of Wellington were, on the coming into operation of the said Act, 
but in the case of any trust property subject to the trusts affecting 
the same, vested in and conferred and imposed upon 'The 
Education Board of the District of Wellington.' " 

It was by consent of counsel for all piarties taken that the 
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1870. snbstitnted Board had appeared before hearing, and the following 
minutes of decree were assented to : — 

Upon the filing of a suggestion by the plaintiff, by which it 
appeared that by ''The Education Boards Act, 1876/' the Board 
of the Education District of Wellington was constituted, and 
provided, and incorporated, and all the powers, duties, functions, 
and liabilities which by any Provincial Act or Ordinance were 
imposed upon the Education Board for the Province of Wellington 
were vested in and conferred and imposed upon " The Board of 
the Education District of Wellington,'' and upon motion made by 
counsel for the plaintiff, and by consent, the Court did order that 
'* The Board for the Education District of Wellington " should be 
substituted for " The Education Board for the Province of Wel- 
lington" as defendants in this suit. And upon motion made on the 
80th day of November, 1876, and on the Ist day of December, 
1876, imto this Court by counsel for the defendant, John Ralph 
Bees, and upon hearing counsel for the plaintiff and the several 
defendants, this Court doth adjudge and decree that an account 
be taken of the real and personal estate of the testator, George 
Bees, and that all outstanding personal estate of the testator be 
got in ; and, after payment out of the testator's estate and effects 
of the debts and funeral expenses of the testator, and the costs of 
all parties in this suit to be taxed as between solicitor and client, 
including the costs of '' The Education Board for the Province 
of Wellington," that the plaintiff, Henry Shafto Harrison, do 
convey and assign and assure all wch portions of the personal 
estate which, at the time of the death of the survivor of the 
testator's wife and sister, remained imsold ; and do transfer and 
pay over such portions of his the said testator's said estate as shall 
consist of Government debentures, or other Government securities, 
or other securities whatsoever, or money, or other effects whatso* 
ever, subject to the deduction before mentioned, unto '' The Board 
of the Education District of Wellington," upon trust, to be appro- 
priated by the said Board to the education of European children, 
or children being the descendants of Europeans, in some school 
to be established under the authority and control of the said 
Board, in the Town of Wanganui, in the Provincial District of 
WeUington. And the Court doth further order and decree that 
the said Board shall keep a separate account of the annual rents, 
profits, and income arising from the said Trust property, and 
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shall, ia the month of January, in the year of our Lord one 1876. 
thousand eight hundred and seventy-eight, and annually in each harbibok 
succeeding month of January, cause to be filed in the Supreme ''• 

Court of New Zealand, at Wellington, an account of such rents, 
profits, and income, and of the application thereof, certified by 
the Chairman of the Board, and verified by the statutory decla- 
ration of the secretary or some other officer of the Board. 

Decree accordingly. Costs of parties as between 
solicitor and client to be paid out of estate. 



CREYKE V. BRANSFIELD. May 16, 16, 

18 19 
Contract — Fleadinff — Draud — Contract void or voidable — Plea of fraud — Necessary > ^' 

averments — JHsqffirmance — JElection - - Sestitution — Equitable defence — Z7ft- 

conditional equity — Actions for money and specific relief — Bey, Gen. 1866, 

rr. 40, 43, 50, 109. 

1. The ordinary effect of fraud upon a contract is to render it not Toid, but 
Toidablc at the option of the party defrauded ; but, 

2. There may be such fraud in the execution of a deed as to render it altogether 
Toid. (See ifason r. Ditchhoumtf 1 Moody L Bob. 460.) 

3. The right to rescind or disaffirm a contract on the ground of fraud is subject 
to the capability of the party rescinding to put the other party in the same position 
as he was in before the contract. 

4. A contract cannot be rescinded in part, for fraud. 

6. A defrauded lessor or lessee who lias executed a lease cannot treat it as a 
nullity, but must have it rescinded by an appropriate tribunal. (See Feret y. Hill^ 
23 L. J. C. P. 185.) 

6. A mere defftult in payment according to the terms of a oontraot cannot be 
taken as amounting to an election by the parly making default to rescind the 
contract. 

7. An equitable plea in an action for money, under Beg. Gon. 1836, r. 46, is not 
good if it does not show a right in the defendant to unconditional relief; and there- 
fore, when it appeared from the declaration and plea in an action for money that 
complete justice could not be done without a decree in an action for specific relief, 
the plea was held bad. 

8. An action for money cannot, upon such plea, be turned into an action for 
spcciEc relief. (Reg. Gen. 1856, r. 109.) 

9. A plea of fraud to a declaration on a special contract is not good without an 
averment that the defendant had disaffirmed the conti*act. (Distinguishing Lawton 
T. Elmore, 27 L. J. Ex. 141 j and Dawes v. Sarness, L. B. 10 C. P. 166.) 

10. To make a plea of fraud in such an action good, it ought, under Beg. G^n. 
1856, rr. 40, 43, and 50, specifically to aver (1) the fraud ; (2) election by tlie 
defendant to rescind, made promptly after discovery of the fraud ; ond (3) restitu- 
tion, or capability and readiness to make it. 

The plaintiff by deed granted to the defendant a term of eleven years in certain 
premises, to commence on the termination of certain leases which had ten years to 
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1877. ^^^» Bubject to the payment of an annual sam during the ten yean and certain rent 

- during the term. In an action, commenced after the expiration of the ten years, for 

Cbbtkb arrears of the annual sum payable before the beginning of the term, the defendant 

^ ^' pleaded that he was induced to enter into the contract by false and fraudulent 

representations by the plaintiff that his premises were held under existing leaaea to 

various tenants at certain rents and subject to the performance of corenants. 

Held, on error, that the plea was bad, eren after a Terdict affirming the fraud, 
because it contained no averment that the defendant had elected to disaffirm hia 
contract, and that he was able and ready and willing to make restitution ; and that, 
even if it could be taken as containing an averment by implication that he had 
disaffirmed the contract, it was insufficient, because it appeared on the record that 
the defendant had at the time of action bought a vestod and transmissible interest 
of which he could not divest himself without proceedings for specific relief. 

Decided by Prendergatt, C.J., JLichmondj J., and Williams, J, ; JohHsto», J"., 
hasitante as to some points. 

Gillies, J., not concurring, and expressly dissenting from the ruling that an 
equitable plea can be pleaded as a bar in New Zealand only when it shows a right to 
unconditional relief. 

Error from a judgment of the Supreme Courts Canterbury Dis- 
trict^ in favour of the defendant. 

This was an action brought hj the plaintiff for breaches by 
the defendant of a covenant to pay an annual sum of £90 con- 
tained in a deed whereby the plaintiff granted to the defendant 
a lease of certain premises for a term of eleven yearsj to commence 
on the expiration of certain leases which had ten years to run; 
and the defendant covenanted to pay the plaintiff £90 a year till 
the commencement of the term^ and certain rent during the term. 

[The declaration is set out ante^/?. 231.] 

The second plea stated^ — 

" That upon the treaty between the plaintiff and the defendant 
for the lease set out in the declaration^ the plaintiff falsely and 
fraudulently represented and stated to the defendant that the 
premises comprised in the said lease were then held by several 
persons under leases executed to them by the plaintiff for terms of 
eleven years computed from the Slst day of December, 1863, and 
subject to the payment by such persons to the plaintiff during 
such terms of rents amounting in the whole to more than the sum 
of £400 by the year, and to the performance of certain covenants 
in such leases expressed and implied: Whereas in truth and iu 
fact the said premises were not then held by such persons under 
such leases ; nor were they subject during the said term of eleven 
years to the payment of such yearly rents and to the performance 
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of such covenants as represented and stated by the plaintiff to the 1877. 
defendant as aforesaid^ as the plaintiff then well knew. ~~Cuktke~ 

" 2. That the plaintiff then made to the defendant such false _ ^' 
and fraudulent representations and statements as aforesaid for the 
purpose of inducing the defendant to accept and take from the 
plaintiff the said lease of the said premises set out in the declara- 
tion^ and to enter into the covenant contained in the said lease for 
the payment of the yearly sum of JB90 up to and until the com- 
mencement of the term thereby granted ; and the defendant was^ 
by the false and fraudulent representations and statements by the 
plaintiff made to him as aforesaid^ induced to accept and take the 
said lease^ and to enter into the said covenant therein contained 
for the payment of the said yearly sum of £90 up to and until 
the commencement of the said term thereby granted/' 

This plea was demurred to ; and on the hearing of the de- 
murrer in the Court below^ Johnston^ J.^ held that^ as it appeared 
from the declaration that the defendant had repudiated the contract 
by refusing to pay the yearly sum of £90^ and as it did not 
appear that he had received any benefit^ or could take any advan- 
tage of the contract without committing a frauds the plea was 
good without any averment of repudiation or offer of restitution. 

The case went to trials and the jury found — that the plaintiff 
made the representations mentioned in the second plea; that 
they were false to his knowledge ; that they were made for the 
purpose of inducing the defendant to accept the lease; and that 
the defendant was induced thereby to accept it. 

There was no issue presented to the jury^ nor was there any 
finding by them^ respecting the rescission or disaffirmance of the 
contract by the defendant promptly after his discovery of the frauds 
or of any offer to reconvey . 

Judgment having been entered up for the defendant^ a memo- 
randum in error was filed on the 11th January^ 1877. It contained 
the following grounds of error : — 

That the second plea of tbe defendant, and the matters therein contained, are 
not sufficient answer in law for the defendant to the declaration of the plainliff, inas- 
much as it appears hj the said plea that the representations therein alleged and set 
forth appear to be collateral to the granting of the said lease by the plaintiff and the 
taking of the same by the defendant. 

That it appears by the said pica that the defendant considers that the lease 
therein referred to is valid and subsisting as between the plaintiff and the defendant. 

That it appears by the said plea that the defendant conaiders that the eoTenant 
YOL. III.— Fast 2. 21 
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1877. ^° ^^® *'^^^ ^^^^ contained for the pajmenfc of the laid yearly sum of £90 ia in full 

force and effect. 

Cbbtks Tliat it does not oppcar nor is it alleged in the taid plea that the defendant has 

repudiated or surrendered the said lease or his interest thereunder after he had 
notice of the fraudulent representations therein mentioned. 

That it does not appear nor is it alleged in the said plea that the defendant 
elected to make Toid the said lease or his interest thereunder, or gare notice of 
such his election to the plaintiff after he had notice of the fraudulent representations 
therein mentioned. 

That it does not appear nor is it alleged in the said plea that the defendant gaTe 
notice of the repudiation of the said lease or of his interest thereunder, or of the 
covenant therein contained for the pajment of the said yearly sum to the plaintiC 
after he had notice of the fraudulent representations in the plea mentioned. 

That the represeiital ious in the said plea alleged and set forth appear to be 
colUteral to the granting of the said lease by the plaintiff and the taking of the same 
by the defendant. 

That it djcs not appear nor is it alleged that the defendant took any steps to set 
aside or cancel the said lease or the said covenant for the payment of the said yearly 
sum therein contained after notice of tho alleged fraudulent misrepresentations. 

That it d<>es not appear by the sai I plea that the defendant applied to the 
])'.ain(iflr lo bo released from the said coyenant for tlie payment of the said yearly 
sum of £90. 

That it docs not appear that tho defendant, after he had notice of the said 
fraudulent representations, offered lo surrender the said lease, and that the plaintiff 
refused to accept (he same. 

The case was argued at great length by Macassey and G. Harper 
for the plaintiff^ in crror^ and by Joynt and M. Chapman ; but^ as 
the principal authorities relied upon which affect the points decided 
arc adverted to and commented upon in the judgment^ it is deemed 
unnecessary to report the argument in detail. 

Frenderoast^ C.J.J delivered the judgment of himself^ Bich- 
MoNDj J., and Williams, J., as follows : — 

In this case error is brought on a judgment entered up for the 
defendant below. The questions raised are as to the validity of 
the defendant's second plea. The case has already been before this 
Court upon an application for a new trial, but on that occasion no 
question was raised as to the sufficiency of the plea now objected 
to. The plea is as follows : — 

[His Honor read the plea.'] 

The issues stated on this plea have been found for the 
defendant, and his right to judgment depends upon it. Three 
main objections have been urged to its validity, viz. : First, 
that tlie bare allegation of fraud inducing the defendant to 
execute the instrument sued upon, without any allegation that 
he has repudiated the contract effected thereby, and renoanccd 



Dbjlksfield. 



COURT OF APPEAL. 363 

all benefit thereunder^ is no answer to tlie plaintiflP's claim; 1877. 
secondly^ that it appears on the record that defendant can have cbbykb 
no right at law to rescind, his remedy (if any) being, in equity, to _ «. 
have the instrument cancelled upon terms ; thirdly, the objection 
as to the materiality, or, rather, as to the relevancy, of the mis- 
representation, which this Court has already considered on the 
motion for a new trial, has been renewed. On this last point it 
will be unnecessary to say anything, as a majority of the Court is 
of opinion that on the two former grounds the plaintiff below and 
in error is entitled to succeed. On the first point the defendant 
has adduced some authority to show that the plea of fraud implies 
repudiation of the contract into which the defendant has been 
fraudulently induced to enter. In Lawton v. Elmore (27 L. J. 
Ex. 141) a plea of fraud without any averment that the defendant 
had rescinded the contract, was held, on motion for leave to reply 
and demur, a sufficient plea to the indebitatua count for goods sold 
and delivered, the Chief fiaron observing that, if it appeared that 
the defendant had kept the goods, the plaintiff would recover upon 
the implied contract to pay for them. Again, in the recent case 
of Dawes v. Harness (L. R. 10 C. P. 166), to a declaration on a 
cheque by payee against drawer, the defendant pleaded that he was 
induced to sign by the fraud of the plaintiff; and issue was joined 
on this plea. At the trial, the jury found that the fraud had been 
committed, but that the defendant, after discovering it, had re- 
mained in possession of the property (the goodwill of a business, 
fixtures, &c.) for the purchase of which the cheque had been given. 
There was a verdict for the plaintiff, and the defendant afterwards 
moved to enter a nonsuit, on the ground that the disaffirmance of 
the contract was not in issue. The Court, consisting of Brett and 
Grove, J. J., held, however, that '' the plea must be taken to include 
an allegation that the defendant disaffirmed the contract, otherwise 
it would be a bad plea.'' Mr. Justice Grove added that *' the plea 
must be looked on as a short form, adopted for the sake of 
brevity, importing not an allegation of fraud only, but of all 
circumstances necessary to render fraud a defence.^' In this case, 
it will be observed, there is the peculiarity that it was the 
defendant who was seeking to restrict the import of his own 
pleading; as against him, the plea might well be held to include an 
allegation that he had elected to determine the contract. This 
averment was material to his defence. If the plea did not include 
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1877. it^ the plea was bad. If the plea did include itj the ground* of the 

Cbktkb defendant's objection was cot away. There was no escape from 

f • this dilemma; the decision^ being plainly justified by this considera- 

BAxsviBLp. ^.^^^ cannot be taken as a strong authority for extending the use 

of the general plea to declarations on a special contract. Indeed^ 
the doctrine of the Courts taken literaUyj and without regard to 
the circumstances of the case^ is destructive of a fundamental rule 
of pleading. Wcj at all events^ should not be justified in acting 
upon this case^ or upon Lawion y. Elmore, as an authority for the 
form of pleading under the rules of the Supreme Courts by which 
the defendant is bound to state specifically all material facts con- 
stituting his ground of defence. As to Lawton y. Elmore, it ap- 
pears to us thatj CYcn with respect to pleading in England^ under 
the Common Law Procedure ActSj that case must notj having re- 
gard to the authoritieB presently to be cited^ be considered as 
deciding more than that such a plea was a good plea to a common 
count for goods sold and delivered. It is further material to ob- 
serve that> in both the cases cited^ the property which had passed 
to the defendant under the voidable contract seems to have been in 
its nature capable of being re-vested in the plaintiff by mere 
abandonment by the defendant of the possession^ without the exe- 
cution of any instrument. Another case relied upon by the defen- 
dant was that of Evans v. Edmonds (13 C.B. 777, S.C. 22, L.J. C.P. 
211.) This was an action by the trustee under a separation deed, 
on a covenant by the husband for payment of an annual allowance 
for the wife's maintenance. The defendant pleaded that he was 
induced to execute by the fraud of the plaintiff, who had seduced 
his wife, and who falsely represented her to be a chaste person. A 
plea to this effect was held a sufficient answer to the action. But 
there no question could arise as to the renunciation by the defen- 
dant of any benefit under the deed, for he took none. 7%e Dq^osU 
and General Life Assurance Co. v. Ayscough (6 Ell. and B. 761 ; 
S.C, 26 L.J., Q. B. 29) was an action for calls against the defen* 
dant as a holder of shares in the company. In this case, a general 
plea that the defendant was induced to become the holder of the 
shares through the fi*aud of the plaintiffs was held bad on demurrer 
on the ground that it should have contained allegations that defen- 
dant had not taken any benefit as a shareholder after he discovered 
the firaud, and that he had repudiated the contract. The point ap- 
peared BO clear that the Court did not call upon counsel in support 
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of the demurrer. In the coarse of the argament, Mr. Justice 1877. 
Crompton asked — ''Is a plea of fraud in the general form plead- obbtm 
able to a declaration on a special contract, without averring that «• 
the defendant has disaffirmed the contract^ and where he may have 
received a benefit under it?'' This question seems to point at a 
distinction between declarations on special contracts and the com- 
mon counts^ and to indicate that it would have been unsafci even 
according to the English rules of pleadings to apply the precedent 
of Latoton v. Elmore to anything but a plea to the common counts. 
The effect of frauds it is now well settledj is not absolutely to void 
the contract or transaction which has been caused by that frauds 
but to render it voidable at the option of the party defrauded. 
The fraud only gives a right to rescind; and if the party de- 
frauded has lost this rights he must content himself with seeking 
compensation in damages by means of an action of deceit. The 
light to rescind^ again^ depends upon the possibility of restoring 
the other party to^ substantially^ the same position as he was in at 
the time of the contract. {Clarke v. Dicketm, E.B. and E.^ 148 ; 
Weetem Bank of Scotland v. Addie, L. B. 1^ Sc. App. 146.) In 
founding a defence on fraud it is^ therefore^ necessary to 
allege — (1) the fraud itself^ (2) a timely election to rescind^ (8) 
restitution made to the opposite party; or the possibility of resti- 
tution should appear^ and readiness and willingness to make it be 
averred. All these matters are material to the validity of the 
defence^ and under the express terms of the 40th and 43rd rules of 
procedure must be specifically stated by the litigant who relies 
upon themj nothing essential being left to inference. (See rule 
60.) Such is also the English rule of pleading — [See the plea 
held good in Bwlch-y'Plwm Lead Mining Company v. Bayne$, 
L. B. 2 Exch. 824 ; the plea dictated by the Court of Exchequer 
Chamber in Clough v. London and North Western Railway Com^ 
panyj L. R. 7 Ex. 26; the sixth plea in Canham v. Barry, 24 
L. J., C. P., 100; and 8 '' Chitty on Pleading/' 7th edit, page 85] 
— and even, we might say, the rule of right reason in the matter. 
The extreme position assumed on behalf of the defendant — ^namely, 
that it lies on the plaintiff to reply that there has been no dis- 
affirmance — ^is against every English authority, including even 
the case of Dawes v. Harness. As the defendant's second plea 
alleges fraud only, and contains no averment that the defendant 
has elected to disaffirm the contract, and none that he is ready. 
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1877. willing^ and able to make restitution^ it is^ we thinks bad even 
CEiTiii *^®' verdict. In this part of the discussion^ let it be assumed 
V. that the second plea^ as it stauds, implies an averment that the 
defendant did rescind what is called the contract^ wc are never- 
theless of opinion that his defence failsj inasmuch as his right of 
property under the lease was not one which could be divested in 
that manner. The cases relating to the rescission of sales of per- 
sonal chattels are not in point. Nor are those relating to executory 
contracts for the sale of realty. At the date of the writ and 
declaration^ the defendant^ under his lease^ appears on the record 
to have had a vested legal right to the possession of the laud 
demised. If we assume^ in favour of the defendant^ that he never 
actually entered^ his right was still an interesse termini. It is 
not indeed clear that he had not something more than an interesse 
/ermtm^ because under the Conveyancing Ordinance^ 12^ all assur- 
ances of real property are capable of operating quasi under the 
Statute of Uses ; and the Statute vests the possession before entry. 
Let it^ however^ be assumed that the defendant had only the ordi- 
nary interest of a lessee for years at common law before entry^ 
that is to say^ an interesse termini ; stilly this was sufficient to 
enable him to maintain ejectment. {Doe d. Parsley v. Day, 2 
Q. B. 156.) He had a right of property capable of passing to his 
executors or administrators^ and assignable to a purchaser (Co. 
Idtt. 46 b^ 270 b). Though an interesse termini be sometimes 
spoken of as a merely executory interest^ this means only that it 
requires to be perfected by entry; the term "executory'* being 
used in the same sense as that in which uses are said to be 
*' executed/' i.e., clothed with the possession, by the Statute of 
Uses, and not at all in the sense in which an executory contract is 
distinguished from a conveyance. In this latter case, a further 
act inter partes is required to complete the transaction, which 
meanwhile is inchoate merely. Not so in the case of an interesse 
termini, where nothing remains to be done by the lessor. As 
between lessor and lessee, the lease is perfect by delivery of the 
deed. (Shep. Touch, 211.) We believe that no authority exists for 
the proposition that a lessee who has accepted his lease — as the 
defendant appears to have done, — for the plea confesses the demise, 
and the annual sum of £90 was paid for some years — can get rid 
of his leasehold interest, even before entry, by a mere disclaimer^ 
or otherwise than by assignment, surrender, or release^ by deed or 
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ia law. If the defendant could not divest himself of the interest 1877. 
taken by him under the deed, neither could he, without the aid of Qjiim 
equity (or in other words, without an action for specific relief), get ^- 
rid of the corresponding obligations. Treating the case as one of 
contract, it is plain that a contract cannot be rescinded in part by 
one of the contractors (see Clarke y. Dickson, ubi supra) ; a fortiori^ 
the covenant for payment contained in the deed here sued upon 
cannot be repudiated while the defendant retains, as of necessity he 
must retain, the property in respect of which those payments were 
stipulated for. If indeed the alleged fraud had been fraud in 
the execution of the instrument — as, if its contents had been 
mis-read, or another deed had been substituted for that which 
the defendant intended to execute — the case would be dif- 
ferent. Fraud of this kind in the execution of a deed, 
when insisted upon by the injured party, avoids the instru- 
ment ab initio; so that it must be taken that no estate ever 
passed by it ; and a plea of fraud in this sense is a kind of spedid 
plea of nofi est factum (per Lord Abinger, C.B., Mason v. 
Ditchboume, 1 Moody and Kob., 460) . But in the present case 
the alleged fraud is not a simple deception of the senses on the 
occasion of the execution of the instrument, but fraud dehors the 
deed, fraud in the preliminary agreement; and as regards the 
lease itself, the defendant knew perfectly well the nature of the 
deed which he was executing, and under which he was accepting 
an interest. The fraud was in this sense collateral to the 
instrument. That fraud of this kind where the estate passes by 
the deed is no plea at law, has been decided in several cases in 
Ireland which were cited by Mr. Macassey : Hovenden v. Tilly 
(5 Irish L.K., 462, Anno 1843) ; Stewart v. Aston (8 Irish C.L.B., 
85, Ex., ch.. Anno 1858). The case of Feret v. HiU (23 L.J. C.P., 
185) depends on the same principle, although in that case it was 
the lessor who sought to avoid the demise. We adopt from Mr. 
Benjamin's '^ Treatise on Sales of Personal Property " (2nd edit., 
p. 377) his clear statement of the point decided in Feret v. HilL 
" The effect of this decision seems to be, that a defrauded lessor 
who has actually executed a demise, cannot treat it as a nullity, 
but must proceed to have it rescinded on the ground of the fraud 
by an appropriate tribunal, before treating it as non-existent; 
such appropriate tribunal not being a Court of law, but one of 
equity .'' In our opinion a defrauded lessee has no other or better 
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1897. remeij tliaii a defiranded lesaor. This is the short groimd of our 
jodgment. The cases of Mason t. Diiehbawme and Ferei t. ERB 
were, we obseire, followed at iViri Prku hy Mr. Jnstice Byles in 
the recent case of Wright t. Campbell and Another (2 F and F.j 
393)^ his Lordship holding that a plea of firand in an action on a 
specialty would let in evidence of frand in regard to the actoal 
execution of the deed, as its contents being misread <»r misrepre- 
sented ; but that no other defence founded on the nature of the 
transaction out of which it arose was admissible or available. It 
remains to notice two points insisted upon in the argument 
for the defendant. It was contended that the defendant's 
election to rescind must be dated back to the time when he dis- 
continued his payments on account of the annual sum of £90. 
But a mere default (and nothing more appears) could not amount 
to the declaration of an election^ which must be hy express words 
or by act. {Com. Dig. Election C. 1.) Nor does it seem to ns 
that the interest of the defendant was any more defeasible at his 
election prior to the Ist January, 1876, when the term commenced, 
than it was subsequently. That prior interest was also an intereue 
termini {Com. Dig. ''Estates'^ G. 14), and was, equally with the 
defendant's interest on and after 1st January, a vested and trans- 
missible right of property in land which could not be got rid of 
by a mere disclaimer. It was also argued that resort to an 
equitable remedy is unnecessary, inasmuch as, under the lease 
sued upon, the plaintiff had the power of avoiding the estate and 
interest of the defendant on twenty-eight days' default in any of 
the quarterly payments of the annual sum of j690. On the defen- 
dant ceasing to make these payments, the plaintiff has his remedy, 
it is said, in his own hands, and needs no surrender to be executed 
by the defendant. To this reasoning several answers might be 
given. It seems enough to say that the clause of forfeiture on 
default in payment could not apply at all to a state of things in 
which the defendant would, by the supposition, have been l^ally 
absolved from all obligation to pay. As we are of opinion that 
the matter relied upon as a defence would not, even if properly 
stated, constitute a legal answer to the plaintiff's demand, no 
question arises of aider by verdict. Even in the shape of an 
equitable plea the defence would not be available, because the 
equity set up would be a conditional one — conditional, namely, on 
the defendant executing a release or surrender of his interest 
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under the lease. Justice could not be done without a decree 1877. 
imposing^ this duty on the defendant. We approve of the cases in cmtkb 
which it has been decided by the Supreme Court, following the ^' 
English decisions ou the subject of equitable defences^ that a con- 
ditional equity cannot be set up under Reg. Gen. 46 as a bar to an 
action for money. Although the Supreme Court administers 
equitable as well as legal relief^ that relief must be asked for in 
accordance with the rules of procedure in force^ consistently with 
which it is impossible to allow a defendant to turn his adversary's 
action for money into an action by himself for specific relief : (Reg. 
6en.^ 109 et seq. as to classification of actions) . His only course 
is to institute a cross action. The difference is not so purely 
formal as may at first sight appear. In a proceeding in the nature 
of a suit in equity, inquiries would be made and questions would 
be entertained, such as do not appear to have been raised or 
thought of in the present case, and as are altogether foreign to the 
simple procedure in an action of the nature of an action at law, 
which allows of no judgment against the plaintiff, but one 
negativing or dismissing his claim, and the substantial result of 
the litigation so conducted might very likely be different. To 
this we may add that in actions for specific relief the Court may 
mould its decree, and costs are altogether in its discretion. The 
judgment entered for the defendant must be reversed, and be 
entered for the plaintiff for £405. The costs below will follow 
the event, and the plaintiff will also have his costs of the proceed- 
ings in error. 

Johnston, J. — I think it right to say a few words respecting 
the judgment just delivered, as the case came before me on 
demurrer in the Court below. I have considered the arguments 
adduced at the hearing in this Court, and have perused the judg- 
ment of the Chief Justice and my brothers Richmond and 
Williams, and although I am not quite prepared to adopt all the 
opinions expressed in it, I yet concur substantially as to the result, 
and think that the plea was insufficient, and that its deficiency 
was not aided by the finding on the issues. I think now, since 
the case has been presented to me under new aspects, that when I 
overruled the demurrer in the Court below I ought not to have 
assumed that the declaration su^ciently showed that the defen- 
dant had derived no benefit from the contract, and that the non- 
payment of the £90 a year necessarily amounted to a repudiation 
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1877. of the contract j and my opinion of the case is greatly affected 

Qj^j^^jj by the consideration that, at the time the plea was pleaded, the 

V. defendant's term had already commenced, and that he was entitled 

' in law to maintain an action for the possession of the land, the 

plaintiff not having elected to defeat his title by taking advantage 

of the forfeiture caused by the non-payment of the £90. 

Gillies, J. — I am sorry that I cannot see my way to concur 
in the judgment of the Court ; but the circumstances of incon- 
venience and discomfort in which this Court holds its sittings have 
prevented me from having a proper opportunity of preparing a 
judgment satisfactory to myself. I content myself, therefore, with 
expressing my dissent from the doctrine that an equitable plea can, 
under our rules, only be pleaded to an action for money when the 
equity is unconditional. That a Court of Equity such as this is 
should, as in the present case, upon a technical ground of pleading, 
lend its aid to a fraudulent plaintiff to enforce a claim which the jury 
have found to be founded on his fraud, seems to me contrary to all 

equitable principles. 

Judgment for the plaintiff in error. 



^^^^ RKGIXA f>, WILLIAMS and FEROUSON. 

Indietment, robbery and wounding-^ Verdict^ unJ-awfkl wounding — 14 and 16 Vid., 
e, 19, #. 6 — 2\oo persona engaged — Plea, "autrefois convict " — Evidence q^tdeii- 
titg of offences — Conviction of separate larceny — Improper verdict — Sending jury 
back to reconsider — Verdict of assault — Indictment for robbery with violence. 

Two priBonen were indicted for assaulting and putting the prosecutor in 1x>dily 
fear, and stealing monej from his person, and immediately afterwards feloniously 
wounding him. 

One of the prisoners pleaded autrefois convict ; and evidence was given that 
he had been summarily conyicted before two Justices of stealing a dice-box, which, 
it appeared, was stolen from the prosecutor on the same night and in the same room 
when and whero the prosecutor was assaulted and wounded and had money taken 
from his person. 

ffeld, That the Judge on the trial of the indictment was right in directing the 
jury that thero was no evidence of the identity of the oflfences to go to the jury on 
the plea. 

The jury roturned a verdict of assault, but the Judge sent them back to recoii« 
sider it. 

Held, That he was right in doing so, and in directing the jury t^t they could 
find the prisoners guilty of an assault with intent to rob, or stealing from the pemon, 
or an unlawful wounding (under 14 and 15 Vict., c. 19, s. 5), but not of a common 
assault. 

Heldy also, That, there being evidence that both prisoners took part in the trsnsac- 
tion, although the evidence of wounding was stronger ogaiiist one prisoner than .the 
other, yet both might be found guilty of unlawfully wounding upon the indiciment. 
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Case reserved by Williams, J., under section 69 of " The Court of 1877. 

Appeal Act, 1862 :"- b«o.ka ' 

The prisouersj James Williams and John Ferguson^ were -^ ^* 

indicted at the Criminal Sittings of the Supreme Court at Dun- and 

edin in April last on an indictment of which the following is a ^'bquson. 
copy : — 

Id the Supreme Court of Xew Zealand, Otago and Southland District. 
ProTincial District of Otago, Dunedin, 
To wit. 
The jurors for our Lady the Queen upon their oath present, that James 
Williams and John Ferguson, on the twenty-second day of Fehruary, in the year of 
our Lord one thousand eight hundred and sefenty-seyen, in and upon one William 
Patrick Thornton feloniously did make an assault, and him the said William Patrick 
Thornton in bodily fear and danger of his life then feloniously did put, and the 
moneys of the eaid William Patrick Tliornton, to the amount of eight pounds of the 
goods and chattels of the said William Patrick Thornton, from the person and 
against the wiU of the said William Patrick Thornton they feloniously and violently 
did steal, take, and carry away, and that the said James Williams and John Fer- 
guson at the time they so robbed the said William Patrick Thornton as aforesaid the 
said William Patrick Thornton feloniously did wound, against the form of the 
Statute in such case made and provided, and against the peace of our Lady the 
Queen, her Crown and dignity. 

On arraignment the prisoner Williams pleaded a plea of 
autrefois convict; the prisoner Ferguson pleaded not guilty. I 
decided that the plea of autrefois convict should he tried firsts and 
that Ferguson should stand down. Williams was then given in 
charge to the jury as to whether or no he had been theretofore 
lawfully convicted of the offence charged in the indictment. 

The following evidence was then given in support of the plea 
of autrefois convict : — 

James Caldwell : I am keeper of the gaol at Danedin. • I know prisoner Wil- 
liams. That warrant of commitment (produced) is signed by Baes and Logani 
Justices. He has undergone that sentence. 

William Patrick Thornton : I am landlord of the Boyal George Hotel. I 
gave a verbal information against the prisoner. He got a month's imprisonment. I 
had only seen prisoner once. That was on the 2lBt February, on a Wednesday night. 
I charged him with assaulting and robbing me. I gave evidence against him for 
assaulting and robbing me, in the J.P. Court. I had another chai^ against the 
prisoner for assaulting me. The dice-box was taken the same night the assault was 
committed, but not at the same time. 

Cross-examined by Mr. Haggitt : The dice-box was not taken at the same time I 
was assaulted. When I was assaulted, about £9 IDs. in money was taken out of my 
pocket. It was not taken from my person at all. I did not see the dice-box taken 
at alL The oharge of stealing the dice-box was tried separately. At the time I was 
MMultedf all that wm taken £rom me was the money. 
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The warrant of commitment referred to in Caldvell's evidence 
recited that James Williams had been duly convicted before two 
Justices " upon the information of William Patrick Thornton/ of 
Dunedin, for that the said James Williams did on the twenty-first 
day of February^ 1877^ at Dunedin^ feloniously steals take, and 
carry away one leatHer dice-box of the value of 2s. 6d., the goods 
of the said William Patrick Thornton, contrary to the Statute in 
such cases made and provided/' 

The warrant was put in, and was accepted by the counsel for 
the Crown as evidence of the conviction mentioned in it, as no 
conviction had been, apparently, drawn up. 

On this evidence^ I directed the jury that there was no evidence 
in support of the plea, and they found accordingly. 

The prisoner Williams then pleaded " Not guilty " to the in- 
dictment, and the prisoner Ferguson was placed in the dock, and 
the following evidence was given : — 

[From the evidence, which was set out at length in the case, it 
appeared that the prosecutor was a hotelkeeper ; that, on the night 
of the 2l8t February, after 12 o'clock, the two prisoners came, and 
knocked at his door for admission, and were admitted ; that they 
had 'some drink, and that they threw dice for payment ; that when 
the prosecutor^was putting out the light he received a blow on his 
head, and fell down, and became insensible ; that, on recovering, 
he found the prisoner Williams with his thumb-nails in his eyes, 
and the prisoner Ferguson with his knee on his (the prosecutor's) 
stomach, and his hand in the prosecutor's pocket. Money had 
been taken out of his pockets, and he had several cuts on the 
head, scratches and bruises on his face and hands, some of which 
might have been produced by a bottle. A broken bottle was found 
near the prosecutor. The marks on the neck could have been 
produced by fingers.] 

I directed the jury that the prisoners might be found guilty 
either of the ofience as laid in the indictment, or of an assault 
with intent to rob, or of unlawfuUy wounding. 

The Jury came into Court, and the foreman stated that they 
found the prisoners guilty of an assault. I directed the jury to 
reconsider their verdict, and told them that if the prisoners were 
guilty of an assault only, they should acquit them, and that on 
the indictment the prisoners could not be convicted of an assault 
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only, but that they might be conyicted of an assault with in- 
tent to rob, or of unlawfully wounding. 

The jury then found the prisoners guilty of unlawfully wound- 
ing. At the request of Mr. Stout, on behalf of the prisoner 
Williams, I reserved the four points hereafter mentioned, and at 
the request of Mr. E. Cook, on behalf of Ferguson, the last 
two points. 

Both prisoners were remanded to their former custody. 

The questions for the opinion of the Court are, — 

1. Whether I was right in directing the jury that there was no 
evidence to go to them in support of the plea of autrefois 
convict 

2. Whether there was any evidence of Williams being con- 
cerned in the unlawfully wounding. 

3. Whether under the indictment the prisoners can be found 
guilty of unlawfully wounding. 

4. Whether, as the jury had previously found the prisoners 
guilty of an assault, that amounted in any case to an acquittal. 

J. S. Williams. 

No counsel appeared to argue the case in the Court of Appeal. 
Prenberoast, C. J., delivered the judgment of the Court."^ 
The first point reserved for the consideration of this Court is, 
as we understand it, whether there was any evidence of the identity 
of the offence for which the prisoner Williams stood indicted with 
that mentioned in the conviction recited in the warrant of com- 
mitment which was given in evidence on his behalf in support of 
his plea of autrefois convict. 

The offence mentioned in the recited conviction is '^ that the 
said James Williams did, on the 21st day of February, 1877, at 
Dunedin, feloniously steal, &c., one leather dice-box of the value 
of 2s. 6d., of the goods of the said William Patrick Thornton.^' 

The offence charged in the indictment is the felony of assaulting 

and putting the same prosecutor in bodily fear, '&c., and then 
stealing his moneys from his person, and, immediately after the 
robbery, wounding the prosecutor. 

It is evident on the face of the indictment and commitment 
that there was no identity as to the larceny : the one chaises the 

* PnndargMt, J., Johiutoo, X, Biohmond, J.» QUIIm, J., uid WilliMiiiy J, 
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simple larceny of a dice-box^ the only larceny charged in the 
' other is of moneys from the person (2 Hale, 246, Anonymous, 
Wood, B., cited Car. and Maut. 611 ; 2, Russell, by Greaves, p. 
60, and in note). Moreover, the only evidence adduced by the 
prisoner was that of the prosecutor, who proved — that at the time 
of the assault moneys only were stolen; that those moneys were 
stolen from his person ; that the dice-box was not taken from his 
person, nor at the time he was assaulted; and that, though 
the dice-box was stolen on the same night as that on which 
the felony charged in the indictment was committed, yet it was 
not stolen at the same time. There was no assault in the one 
case, there was in the other; the goods were not identical; the 
time was different. There was, therefore, ample evidence that the 
offences were distinct in fact and law, and no evidence that they 
were identical. We think, therefore, that the learned Judge was 
beyond question right in directing the jury as he did. 

As to the second point, we think there was ample evidence that 
Williams was either a principal in the first or second degree in 
the whole offence. It was not necessary that the indictment 
should distinguish between the two prisoners as to which was the 
one who gave the wound ; and if there was evidencCji as we think 
there was, that Williams either gave the wound, or was present 
aiding and abetting, he was properly convicted as a principal 
offender of the unlawful wounding. {See section 8, "The Accessories 
Act, 1867.^0 

As to the third point reserved, the case falls within the pro- 
visions of 14 and 15 Vict., c. 19, s. 5, adopted by "The 
English Acts Act, 1854.'^ By that provision, if, upon the trial of 
any indictment for any felony except murder or manslaughter, 
the indictment shall allege that the defendant did wound any 
person, the jury may acquit of the felony, and find the prisoner 
guilty of unlawfully wounding, and thereupon the defendant shall 
be liable to be punished in the same manner as . if he had been 
convicted upon an indictment for the misdemeanour of wounding. 

' The defendants in the present case were indicted under the 
48rd section of the Larceny Act for the felony of robbery therein 
provided for; and the indictment alleges, as part of the offence, 
that the defendants wounded the prosecutor. By virtue of the 
4lBt' section of "The Larceny Act, 1867,'' it was competent for 
the jjxry, if they were satisfied of the assault ai^d the intent torob^ 
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but not of the actual robbery, to convict, on this indictment, of the 1877. 
attempt to rob; but if the jury were not satisfied of the actual BBoral 
robbery, or the assault with intent to rob, but were satisfied of the «• 

wounding, it was, by virtue of 14 and 15 Vict, c. 19, s. 5, j^d 
competent for them to convict of the misdemeanour of unlawfully F»b<»otok. 
wounding. (Russell, by Greaves, vol. 2, p. 144.) 

As to the fourth and last point, we have no doubt that the 
learned Judge was quite right in the coarse he took. His direc- 
tion as to what verdict it was competent for the jury to find was 
correct ; the jury nevertheless, contrary to his direction, brought 
in a verdict of common assault. This .verdict they could not find 
on the indictment. (See R. v. Woodhall and Wilkes, 12 Cox 240, 
per Denman, J., cited in the judgment in R. v. Co**, N.Z. C.A. C, 
vol. 8, p. 57.) The learned Judge thereupon requested the jury to re- 
consider their verdict, and they then brought in a verdict of unlaw- 
fully wounding. {See the judgment of Pollock, C.B., concurred in 
by all the Court in R, Meany, 82 L.J. M.C. 24, in which case this 
question was reserved: — " There can not,'' he says, '^ be the slightest 
doubt but that the Judge may send back the jury to reconsider 
their verdict.'' ^' The Judge has a right and sometimes it is bis 
bounden duty to tell the jury that they ought to reconsider their 
verdict. He is not bound to receive their first verdict, unless the 
jury insist on having it recorded.") 

In this case it was clearly the duty of the learned Judge not to 
receive the verdict of guilty of common assault, and to direct the 
jury to reconsider their verdict. We think, therefore, that the 
conviction should be affirmed, and that judgment be given therein 
at the next Circuit Court of the Supreme Court holden at 
Dnnedin. 

Conviction affirmed. 



NOTE. 



In the case of Shato v. McPherson, argued before the Court in 
November, 1876, the written judgment was lost, and it is deemed 
undesirable further to postpone the publication of these reports in 
the hope of its being recovered, especially as the argument is 
reported in the New Zealand Jurist j vol. 2, p. 35, and a head note 
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is prefixed wluch is stated to have been taken from the notes of 
one of the counsel engaged. 

In Gerse ▼. Hairf which was a demurrer to replication removed 
to and heard in the Court of Appeal in May^ 1877^ the question 

raised did not seem to be of sufficient importance to be reported. 
In a case of Regina v. Hocken, heard on 17th May^ 1876^ the 
Court of Appeal held that it had no power^ under section 68 of 
'' The Court of Appeal Act, 1862/' or otherwise^ to hear an appeal 
from a decision of the Supreme Court discharging a rule nisi 
calling on a Coroner to show cause why an injunction taken 
before him should not be quashed. 
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ACCOMPLICES: See 'Eyij>KSC». 

ACQUIESCENCE AND QUIESCENCE : 8ise Gold Fiblda. 

ACTIONS, Form of : See Cobtraot, 8. 

AGENT, Besponsibilitj of: See Plbadivo, Civil, 1. Signature bj, under 
Statute of Frauds: See Flbadivo, Ci?il, 8. Negligence of: See 
NsaLiaBVCB. 

AIDER, by Tezdict i See PusikDnra, CItiI, 8. 

APPEAL, Court of: 

Practice : See Pbactzcb, Civil, 2, 8, 6, and p. 852, note. 

Praeiice — Appeal for refiuing rule nisi — " Court of Appeal Act, 

1862," 8. 297.] Semhle—WheTe there is an appeal on the ground that a 
rale mei has been improperly refused, the respondent maj be heard on 
the motion for the rule niei in the Court of Appeal : if he does not then 
appeal, he will be heard to show cause against tbe rule if granted. 

Cbbtxb V, Dbavbtibld ...... 281 

from Waste Lands Board : See Wabtb Lakdb Boabd Apfbal Act, 
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from ** ProTinoial Bating Act, 1871 :" See Bbbzsbbt Hagistbitb'b 
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AUTMJSFOIS ACQUIT, Plea of: See Ih diotmbbt, 6. 

BBEACH OF PEACE : See IimioriiBNT, 8. 

BBEAUNG AND ENTEBING WABEHOUSB : See Ihdictxbkt, 1. 

BUBGLABY: ^^etf In>iOTKBirr, 1. 

CANTEBBUBY BIVEBS ACTS : 

ActSt 1870, $$. 26, 27, 28; 1871, t. 4— Powers 

of Conservators — Diverting/ river — Plea — Necessary works-^Emhar* 
rassing plea."] The Canterbury Bivers Acts, 1870 and 1878, passed for 
the management of rirers, and for making protectiTe works to lessen the 
damage occasioned by their OTerflow, empower Conservators to construct 
works for securine lands within certain districts, against the irruption 
and OTcrflowing of rivers, and for carrying off their superfluous waters. 
Heldf That the Conservators had power to divert a river, such diversion 
being necessary for the purposes of the Act. A plea alleging that a diver- 
sion of a river, complained of in the declaration, was necessary for the 
purposes of the Act, was held sufficient, although it did not allege that 
the river was one which overflowed, and although its form tended to 
create such embarrassment for want of particwarity as would have 
justifled an application to amend. 

Thbblkbld v. Blackbtt and Othbbs .... 240 

CEBTIFICATE OF OOUBT OF APPBAL : See Peactiob, Civil, 4, and 
p. 852, note. 
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CHILD, ILLEGHTIMATE— -ffai«a* Corpu9-^Cu*tody of illegitimate child 
under seven years of ag&^-Contract for custody and maintenance — 
JRevocation.l On habeas corpus, the mother of an illegitimate child vras 
held entitled, in the absence of any evidence that it would be injurious to 
the child's person or moral:*, to its custod j while it is within seren yean 
of age, although she had entered into a contract with the reputed nther 
for its maintenance and custody by him and his wife> and had agreed not 
to interfere with the management of the child, and not to represent 
herself as its mother ; such contract being only a consent, reTOcable at 
any time. 

Beoika 9. Bailey {Ex parte Eicizr Cabsdi) . . .46 

CHILD MUllDEB : See Etidekce. 

COLONIES, Law applicable to : See Gold Fields. 

CONFESSION : See Evidbxce. 

CONSERVATORS OF RIVERS : See Cantebbuey Ritses AjCTs. 

CONSTRUCTION : See Will, 2. 

CONTRACT : See Child, Illboitiicate ; Fleadiko, Civil, 2 ; FuADnro, 

Ciril, 3 ; IVMIGBATIOK ACTS. 

CONTRACT : 

1. For future lease — Misrepresentaiions — MaierialUjf''-'Me' 

scission of contract — PraeticeJ] When on a treaty for a lease of land 
and premises, to commence at a future time, the plaintiff, the intend* 
ing lessor, represented that the various portions of the land were held 
by different lessees under leases till that time ; and the defendant, who 
accepted the lease to commence at the future time, gave evidence that 
he was induced to enter into the contract upon the faith of the ezis* 
tence of the intermediate leases ; and it appeared that some of the alleged 
leases had not been actually executed ; and that the plaintiff was aware 
of the fact : Held, That the defendant was entitled to rescind the con- 
tract on discovering the non-existence of those leases— as for a material 
misrepresentation, — ^although he could not enforce the covenants in them 
against the lessees, and the plaintiff had not covenanted that the tenants 
under them would keep the premises in repair. 

Cbetkb v. Dbaksfield ...... 231 

2. Novation — ^Representation not contract — Responsihilitg of 

agent."] There can be no novation of a contract if there be no ezoneratioa 
from liability on the former contract. When the defendant, the manager 
of a Bank, represented that certain moneys would be paid by the Bank 
on behalf of a debtor as a composition to his creditors, and gave the 
agent of himself and the debtor authority to draw on his Bank for the 
composition payable to the several creditors: Held, That the defen- 
dant had not entered into any contract — at all events into one in which 
he was individually responsible. 

Hbnty and Othebs, Appellants! Holt, Respondent . 20 

8, Pleading — Fraud — Contract void or vindahle — Flea of fraud — 

Necessary averments — Disaffirmance — Flection — Bestitution — Equitable 
defence — Unconditional equity — Actions for money €Md speeijie relief*^ 
Reg, Gen, 1856, rr, 40, 43, 50, 109.] 1. The ordinaiy effect of fraud 
upon a contract is to render it not void, but voidable at (he option of the 
party defrauded ; but — 2. There may be snch fraud in the execution 
of a deed as to render it altogether void. (See Mason v. Ditchboume, 1 
Moody & Rob. 460.) 3. The right to rescind or disaffirm a contract 
on the ground of fraud is subject to the capability of the party rescind- 
ing to put the other party in the same position as he was in before 
the contract. 4. A contract cannot be rescinded in part^ for fraud. 
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5. A defrauded lessor or lessee who has executed a lease cannot treat it 
as a nuUitj, but must have it rescinded bj an appropriate tribunal. 
(See Ferei y. HiU, 23 L. J. C. P. 185.) 6. A mere de&ult in payment 
according to the terms of a contract cannot be taken as amounting to 
an election hj the partj making default to rescind the contract. 7. An 
equitable plea in an action for monev, under Beg. Gen. 1856, r. 46, is 
not good if it does not show a right in the defendant to unconditional 
relief; and therefore, wlien it appeared from the declaration and plea in 
an action for money that complete justice could not be done without a 
decree in an oclion for specific rehef, the plea was held bad. 8. An 
action for monej cannot, upon such plea, be turned into an action for 
specific relief. (Reg. Qen. 1856, r. 1C&.) 9. A plea of fraud to a declara- 
tion on a special contract is not good without an averment that tlie 
defendant had disaffirmed the contract. (Distinguishing Lawton v. 
Mmore, 27 L. J. Ex. 141 ; and Dawes y. Harness, L. B. 10 C. P. 166.) 
10. To make a plea of fraud in such an action good, it ought, under 
Beg. Q-en. 1856, rr. 40, 43, and 50, specifically to ayer (1) the fraud ; 
(2) election bj the defendant to rescind, made promptly after discovery 
of the fraud ; and (8) restitution, or capability and readiness to make 
it. The plaintiff by deed granted to the defendant a term of eleven 
years in certain premises, to commence on the termination of certain 
leases which had ten years to run, subject to the payment of an annual 
sum during the ten years and certain rent during the term. In an 
action, commenced after the expiration of the ten years, for arrears of 
the annual sum payable before the beginning of the term, the defendant 
pleaded that he was induced to enter into the contract by false and 
fraudulent representations by the plaintiff that his premises were held 
under existing leases to various tenants at certain rents and subject to 
the performance of covenants. Seld, on error, that the plea was bad, 
even after a verdict affirming the fraud, because it contained no aver- 
ment that the defendant had elected to disaffirm his contract, and that 
he was able and ready and willing to make restitution ; and that, even 
if it could be taken as containing an averment by implication that he 
bad disaffirmed the contract, it was insufficient, because it appeared on 
the record that the defendant had at the time of action bought a vested 
and transmissible interest of which he could not divest himself without 
proceedings for specific relief. Decided by Prendergast, CJ.f Richmond^ 
J,, and Williams, J, ; JohnsUm, J,, luBsitanU as to some points. Gillies, 
J., not concurring, and expreesly dissenting from the ruling that an 
equitable plea can be pleaded as a bar in New Zealand only when it 
shows a nght to nnconditional relief. 

Cbbtkb v. Dbaitbvrld ...... 869 

CONYEYANCE : See Natiys Lahdb Aois. 

00-OWNEBS : See PLisAonra, avil, 2. 

OOBPOBATION: See Bbsidbbt Maoutbatb's Jvhibdiotiov, 1, 2. 

CORPUS DJSLICTI: See Eytdvxcs, 

OOBBOBOBATION : See Etisxkct. 

OOUBT OF APPEAL: See Asvzml CoiTBT. 

OBIMIKAL LAW: See IVDicruxsr ; Pbaotxos, Criminal. 

CBOWN, Contract by : See ImaaBATioif Acts. 

BIGHTS TO AUBIFEBOUS DEPOSITS : See Qou> Phlds. 

AGAINST GBANTEES : lb. 

CBOWN GBANT : See Natitb Lavdb Aoib, 1869, 1865. 

CBOWN BEDBESS ACT, Wl—Set-off under,'] Per totam Curiam, That 
" The Crown Bedress Act, 1871," not giving the Crown a right to plead 
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•ei-off, M is giren to it in Enslftod hj the 24 and 26 Yiet. c. Si, s. 7 1 and 
the Set-off Acta of Oeoi^ge II. not applying to the Crown ; the Queen 
cannot plead a Bet-o£f in the oolonj : Williamt, f., duhitante as to the 
latter point. 

Bbogdbk Bbothbbs e. The Qubxh .... 201 

CT'PMSS: See Will, 2. 

DAMAGE, leeulting from Fraudolent RepretentationB : See PLiADixai 

CiTil, 1. 
DAMAQBS : See Gold Fiblda. 

DEED, Bectificationof: See Habivb IvsvRkVCB, and Bbctifioatiov. 
DEMUBBEB : See Pbactice, Cinl, 4. 
DISAFFIBMAKCE: See Cohtbaoi, 8. 
DISTRESS AND BEPLEYIN ACT, 1868 : See Plbadiivo, OirU, 4. 

EASEMENT : See Bifabiak Bights. 

EDUCATION : See Will, 2. 

ELECTION : See CovTRACS, 8. 

Biie-election : iSive Local Boabp. 

EQUITABLE DEFENCE : See Cobtbaot, 8. 

EVIDENCE : See Plbadivo, 4. 

EVIDENCE— C%t7<{ murder —CoiwicHon^FroofqfCorpue deliciir—Admii- 
eion or eon/ession — Neceeeity for corroboraiion ae to Corpue delieH — 
Accomplices — Corrohoration^'Queetion for Jury,'] The prisooer was 
indicted for the murder of a child recentlj born of the bodj of S. W. It 
appeared that S. W., a young ffirl, the niece of the prisoner, lired with 
him at a remote place, acoetsiUe only by sea, along with other memben 
of her family ; that she had had one child by him some time before ; that 
while she was pregnant with a second chila she was seen to be in tliat 
state, and was concealed by order of the prisoner on a Tisit by some rela- 
tires ; that the prisoner dieliTered her at night in his bedroom ; that he 
told her he would smother the child ; that the child uttered a loud cry 
after the worst pain ; that he told her after that that he had smothered 
the child. The prisoner's sister said the was in an adjoining room, and 
heard the child cry, and heard talking in the room, and a door shutting. 
The sisters afterwards searched for uie body, bat did not find it. The 
prisoner threatened both of them that he would shoot them if they spoke 
of the matter. Held — 1. That there was sufficient endence to go to the 

t'urr that the child had been completely born aUro. 2. That though the 
»oay was not found, there was evidence of the corpue delicti sufficient in 
law to go to the jury. 8. That eren if there be a positive rule of the law 
of EngLuid that a person accused cannot be conyicted merely on his own 
confession or admission without corroboration — (which seems doubtful) — 
there was sufficient oorroboration in this case. 4. That it was a question 
for the jury whether either of the girls was an accomplice ; and eren if the 
jury thought that they both were accomplices, yet there was corroboration 
of their tMtimony ; and that the non-conoboration of aooomplicea ii not 
a good ground in point of law for invalidating a conviction. 

Bboixa v. WooDaATB ...... 820 

FEE SIMPLE, Eqnitoble : See Natiyi Lavds Aotb. Evidence of Seisin 
in: iSise BiPABiAV BlOHn. 

FOBCIBLE ENTBT : See Indiotmbbt, 8. 

F0BaEB7 : See PsAcnoB, Criaiiial. 
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FBAUD, in Oontnot: Sm Covtrlot, 3. 
— — in Judgment : See Judohbitt. 

Plea of : See Coktbact, S. 

FBAUDS, Statute of : See FLiADiNa, Ciril, 2, 3. 
FBIUDULENX BEPBSSBNTATIONS : See PLBABlKa, Oiyil, 1. 

GOLD FIELDS — Commonand Statute Law applicable to colonies — Biparian 
rights — Fouling ttream — Stream through or abutting on land — Damagee, 
substantial or nominalf where fouling by various persons — Acquiescence, 
and Quiescence--" Gold Fields Act, 1866," «.6 : Eegulations—Power to 
use water— Metuming polluted water to stream — Might of Crown to 
auriferous deposits — Sight of Crown as against its grantees."] The 
common law respecting the rights of riparian proprietors is applicable to 
the colon J. The common-law rights of such proprietors are eo far abridged 
hj the proTisions of ** The Oold Fields Act, 1866/' s. 6, as to giye the 
holders of miners' rights the power to take, dirert, and use the water of 
streams on private lands, subject to regulations made under the Act ; but 
the miners are not entitled to return the water into the stream in a polluted 
state. Auriferous deposits belong to the Crown, subject to the gold fielde 
laws of the colon j. Bat the Crown would not be entitled, for mining 

Enrposes, to foul streams bejond gold fields to the detriment of the 
olaers of land under Crown srants. A freeholder maj maintain an action 
for pollntine water flowing through or past his freehold, unless it be with- 
in a proclaimed gold field, and the pollution be justified hy statutory 
regulation. In the absence of prescription or grant of an easement, it is 
ummportant whether the freeholder bought his land before or after the 
proclamation of a gold field. There is no distinction, as to use of pure 
water, between the rights of a freeholder possessing land on one side or on 
both sides of a stream. SemblCf That in the colonj the riparian freeholder 
on each side of a stream is entitled to the soil, usque ad medium JUum 
aques. The nature and extent of a riparian proprietor's interest in the 
land affect onlj the question of damages in an action for pollution of the 
water of the stream. Anj unjustified fouling is ground for damages, at all 
CTents nominal. It is no bar to the recovery of damages to show that, 
without the pollution caused by the defendants, the ^ater. was sufficiently 
polluted by others to render it useless to the plaintiiBPs. (Crossleg t. 
Lightowler, L. B. 3 Equity, 279 ; 2 Chan. Ap. 478.) Semble, If the acts 
of the defendants were sufficient to create the whole damage suffered by 
the plaintiffs, they may be liable for the whole. Mere quiescence may not 
be acquiescence ; and the doctrine of acquiescence in injurious acts does 
not apply to acta done on lands not belonging to the party said to hare 
acquiesced. 

BOBTpN ASD OtHBBS V. HOWB AND OtKBBS ... 6 

IMMIOBATION ACTS : See Cbowk Bbdbb&s Act. 

Immigration ^c. Acts, 1870, ss, 89, 40, 46, 46, 93, 

and 1871, s, 4^'* Crown Redress Act, IS7V*— Contract in name of Queen 
— Validitg — Adoption of irregular contract — Executory and executed 
Set-off, plea of, by Crown—Flea, " not indebted:'] " The Immigra- 
tion and Public Works Act, 1870" (ss. 39 and 40), enables the QoTernor 
to make contracts and regulations for immigration ; and the 45th section 
enables him to appoint an Agent-G-eneral for the colony in Great Britain. 
The Amendment Act, 1871, s. 4, enacts that all contracts under the Acts 
of 1870 and 1871 shall be entered into in the name of the Queen, her 
heirs and successors. A contract for the introduction of immigrants, set 
out in a plea in the nature of a set-off pleaded by the Queen to a petition 
under " The CAwn Bedress Act, 1871," for payment of money under a 
railway contract, was alleged to hare been entered into between Sir 

0. F. B., the GoTsmor of the colony, for and on behalf of the colony, by 

1. B. F., the Agent-Chnanl of XTew Zealand, and the suppliants \ and it was 
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ayened that the contract had heen acted apon. Seld — 1. Per totam 
Curiam^ (Prendergast, C.J., Gilliea, J., and Williams, J.,) That eren if 
the contract was void or roidable on account of the Act of 1871 not having 
been complied with, the Crown could take advantage of it, as it bad been 
adopted and acted upon, and the suppliants had had the advantage of it. 
2. Per Prendergatt, C.J., That the contraot was good in form, the pro- 
visioDB of the Act of 1871 being merely directory ; and semble that the 
Act was substantially complied with — " for and on behalf of the colony ** 
meaning " for and on behalf of Her Mi^esty in New Zealand." 3. Per 
QiUieet ^'i That the contract was originally roid. 4. Per Williamt, «/., 
That it was incomplete. 

Bbooden BsoiHEBa r. The Queen • • • « 201 

INDICTMENT : 

1. — — — - JSurglarioutlif breaking and entering a warehouse,'] An 

indictment charged the accused with having feloniously and burglariously 
broken and entered a warehouse, with intent feloniously and burglariously 
to steal. The juiy found him guilty of feloniously breaking and entering 
a warehouse, with intent feloniously to steal. Heldt That a conviction 
on this findhig might be sustained. 

BsauTA 9, Cabb .#,..*• 63 

2. ' Stealing and receiving goode, " eo feloniouslg stolen as 
aforesaid " — Acquittal of stealing , and convietionfor receiving."] An 
indictment charged D. with stealing eoods, and H. with receiving the 
goods " so as aroresaid feloniously stolen," well knowing them to have 
been feloniously stolen. The juxr acquitted D. of the theft, and found 
H. guilty of receiving, ffeld, That the conviction was good. Com' 
tnenting on Ueg, v. Woolford and Lewis (1 Moody k Bob. 384) ; J2. v. 
Craddoek (4 Cox's Cr. Cas. 409) ; and M, v. Huntleg (Bell's C. C. 328). 

Begina r. Deb and Hennebsy ..... 68 

8. — — — Forcible entry — Lessor expelling Lessee by force — On 
covenant broken — Amount of force — Breach of peace,] A person who 
takes possession of premises on which he has a right of re-entiy for cove- 
nant broken, is not entitled to use such force as amounts to a breach of 
the peace, but is liable to an indictment for forcible entxr at common law 
if he does so. When a lessor of a house, in exercise of his right of re- 
entry after a failure in the payment of rent for twenty-one days, assembled 
such a number of persons as would have rendered resistance unavailing, 
and proceeded to break open the door of the house and eject the occupant, 
who was the assignee of the lessee : Seldf That the violence used and 
the demonstration of force were sufficient to amount to a breach of the 
peace, and to make the lessor liable to an indictment. 

Beoiva «. Sfenoeb afd Mayo ..... 117 

4. Perjury — Jurisdiction — Competency to administer oath — 

Form of oath — Resident Magistrate — Fxtended jurisdiction — Abandon* 
ing excess,] An indictment for perjury does not, since the 14 and 15 
Vict., c. 100, s. 20, require anj averment that the Court or Judge had 
competent authority to admmister the oath. An indictment which 
averred that a certain suit pending before Q-. L. M., a Besident Magis- 
trate, for the recoveiy of £100, came on to be heard by G-. L. M. as Besi- 
dent Magistrate, and upon the hearing M. appeared as a witness, and was 
sworn before the said G-. L. M. as being such Besident Magnstrate, the 
said Q-. L. M. having due and competent authority, &c. ; was neld not to 
be bad for not averring that the Magistrate had the extended jurisdidaan 
up to £100. The form of oath set out in the indictment was not proved 
in its predse terms, two witnesses giving evidence of forms ilightly differ- 
ing ; but as they were substantially to the same effect as the oath alleged* 
the variance was held ImmateriaL It appeared that the suit in the Besi- 
dent Magistrate's Court was for £100 on a plaint founded on a promis* 
BOi7note payable with interest, and alleging £117 to be due, but admitting 
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a payment, and abandoning the reaidae of £17, and daiTning £100 1 but 
it was contended that it appeared on the face of the plaint that a larger 
sum was due for interest than was calculated, and therefore that there 
was not a sufficient abandonment to giro the Resident Magistrate juris- 
diction under " The Besident Magistrates Act, 1867," s. 28. Seld, That 
the abandonment was sufficient. 

Begina V, McNicoL ....... 223 

6. INDICTMENT — Perjury — Jurisdiction — Information for lareeny-^In- 
dictable offence — Summary conviction — Form of informaiion — "Jus- 
tices of the Peace Act, 1866," ss, 83 and 26.] An information was laid 
in the form of an information for an indictable offence, charging a person 
with larcenj, without alleging whose property the goods were. A Besi- 
dent Magistrate treated the case summarily under section 83 of " The 
Justices of the Peace Act, 1866," and acquitted the prisoner. £. was 
oonyicted on an indictment for perjury, at the hearing and determining 
of the case. Seld, That defects in the information did not affect the 
jurisdiction of the Magistrate. 

BxoiHi. V. Etaits ....... 812 

6. ■ Uohhery and wounding— 'Verdiei, unlawful wounding — 14 

and 15 Vict.t e. 19, i. 5 — 2\oo persons engaged-'^ Plsaf " amtrefois con- 
vict " — Evidence of identity of offences — Conviction of separate lareeny — 
Improper verdict — Sending jury b<sck to reconsider — Verdict of assault — 
Indietmsnt for robbery with violence.'] Two prisoners were indicted for 
assaulting and putting the prosecutor in bodih^ fear, and stealing money 
from his person, and immediately afterwards feloniously wounding him. 
One of the prisoners pleaded autrefois convict ; and evidence was eiyen 
that he had beep summarily convicted before two Justices of stealmg a 
dice-box, which, it appeared, was stolen from the prosecutor on the same 
night and in the same room when and where the pro^ecut^r was assaulted 
and wounded and bad money taken from his person. Held, That the 
Judge on the trial of the indictment was right in directing the jury 
that there was no evidence of the identity of the offences to go to the 
jury on the pica. The juir returned a verdict of assault, but the Judge 
sent them back to reconsider it. Held, That he was nght in doing so, 
and in directing the jury that they could And the prisoners guilty of an 
a.<(BauIt with intent to rob, or stealing from the person, or an unlawful 
wounding (under 14 and 15 Yict., c. 19, s. 5), but not of a common 
assault. Held, also. That, there being evidence that both prisoners took 
part in the transaction, although the evidence of wounding was stronger^ 
against one prisoner than the other, yet both might be round guilty of 
unlawfully wounding upon the indictment. 

Begika v. Williams and FEsausoir .. . . . 870 

INFANTICIDE : See Evidbkoe. 

INFEBIOB COUBT, Setting aside Judgment of : See Zjtdqmsst. 

INFOBlfATION, Defective : See Ijibiotmbht, 6. 

INSUBANCE : See Mabutb IvsiTRAircE. 

INTENT TO DEFBAI7D : See PaAonoB, OriminaL 

JOINDEB OF CAUSES OF ACTION : See FLBADnro, Civil, L 

JOINT TENANTS, AND TENANTS IN C03iM0N : See Natitb Lavds 
Acts, 1869, 1865. 

JUDGMENT, of inferior Court, Setting aside : 

-^— — ^— Judgment or Order of Inferior Court — Fraud in procuring 
— False statements and suppressions — Setting aside order under. Mar- 
ried Women* s Property Protection Acts, 1860 and 1870.] To wammfe 
the Supreme Court in setting aside, on ground of fraud, a judgment or 
order of an inferior Court, having jurisdiction, and power to review its 
decision, the^evidmoe of teud muat be dear and cogent Where it waa 
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loaglit in tbe Supreme Court to ut aside a protection order made ander 
the Murried Women's Property Protection Acts, 1860 and 1870, and 
an issue was raised whether the order had been obtained bj a misuse 
of the power of the Acts bj means of false and fraudulent representa- 
tions, the Judge presiding at the trial of the issue held that there was 
no cose for the jury where there was a mere conflict of oaths between the 
* husband and wife, without any corroboration ; and, on appeal, this Court 
held that, although the CTidence might hare justified the jury in inferring 
that the wife had made some false statements and suppressions, yet as 
there was no eridence that the Magistrate who made the order was mis- 
led by them, and it appeared that he had, on application, refused to 
quash the oider on those grounds (which he had power to do under the 
Acts), the Judge at the trial was right in directing a finding of the issue 
in the negatiTe. 

WiLLiAK JBVxnrB, Appellant j Eliza Jbvkivs and MiTCHiKsoy, 

Bespondents ....... 803 

JUBIES ACT AMENDMENT ACT, 1871 : See Pbacticb. Civil, 1. 

JTJBISDIOTION of Supreme Court: See Mabivx Ivburavoi ; B^prmcA- 
Tiov OF Dbed. 



JUBY : See Pbacticb, Oiril and Criminal ; Ikdicticbbt, 6. 

LABCENT AND BECEIVINa : See Ibdictmbkt, 2. 

LEASE, Contract for future : See Cohtbact, 1. 

LOCAL 90ABD : See Bbsidekt Maoistbatb'b Jubisdiotioit, 2. 

MAILS : See Tolls Jlsj> Toll-oatbs. 

MAOBI BEAL ESTATE MANAGEMENT ACT, 1867: See Nativb 
Labdb A0T8. 

MABINE INSITBANCE — Sectificaiion of deed— Prior or coneurretU con- 
tract— Marine policy— Slip— " Stamp Act, 1869," m. 18 and 19.] The 
Supreme Court has power to rectify policies of insurance. In order to 
enable the Court to rectify a deed, there must be a prior or concurrent 
binding contract. A policy of marine assurance — meaning thereby any 
instrument whereby a contract for marine insurance is entered into— is 
absolutely inyalid according to the proTisions of " The Stamp Act, 1869," 
ss. 18 and 19, unless duly stamped. Therefore, where it was sought to 
rectify the terms of a policy by means of a slip containing the particulars 
of a concluded agreement, which was not duly stamped as a policy : Seld, 
That the Court could not grant the relief asked. 

Bboodek akd Soys v. Millbb ..... 109 

MABBIED WOMEN'S PBOPEBTY PBOTECTION ACT : See Jtog- 

KBNT 07 IVFBBIOB CoXTBT. 

MASTEB AND SEBYANT: fi^ee NBaLiOBVOB. 
MISBEPBESENTATIONS, FBAUDULENT : See Comtbact, 1. 
MOBTGAGE : See TBTTSXBBSf 1. 
MUBDEB: i9ee Etzdbkob. 

NATIVE LANDS ACTS, 1869, 1865 : 

" Native Lands Act, 1869," u, 12, 18, 14, and 15— 

Crown ffrant^-Joint tenants and tenants in commitn — Betrotpeetive 
effect of Aet—ConveyaneeSf mortgages^ and purchases hrfore the Act — 
Share of deceased grantee ditested before Act — Conveyance of all es* 
tote and interest,^ "The NaliTe Lands Act, 1869," a. 12, pnmdes that ' 
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grantees of Native lands shall be, and shall be deemed to hare been, 
tenants in common, and not joint t-enants, except as regards lands which 
the grantees, or the surrirors of them, had alreadj alienated in fee-simple. 
By the 13th section, testamentary orders made by the Native Land Court 
were rendered as valid as if the provisions of tne 12th section had been 
contained in " The Native Lands Act, 1865." By section 14, the interest 
of severol grantees is not to be taken as equal, unless so stated in the grant, 
and the interest of each is to be defined; but that provision is not to 
apply to interests already purchased from any grantees, which, for the 
purposes of such transactions, are to be taken as equal. By section 16 it 
is not lawful for less than a majority in value of grantees to make any 
contract, &e., for any interest in the land granted. Seld^ under the 
above provisions of the Act — 1. That the interest of one of nine erantees 
(originally joint tenants), who died before the Act, became vested in the 
other eight at his death. 2. That a conveyance by another grantee after 
that death, which was complete before the Act, and which purported to 
convey his undivided ninth, and all his estate, title, and interest, conveyed 
one-mnth and one-eighth of one-ninth, the one-eighth being an interest 
ejusdem generis as the one-ninth. 3. That the interests in the share of 
the deceased which accrued to the other grantees, who had not conveyed 
in fee before the Act, were divested by the Act. 4. That the interests in 
the share of the deceased, which were divested by the Act, became vested 
in persons appointed under " The Maori Beal Estate Management Act, 
1867," to be trustees for the infant children of the deceased, who, by an 
order of the Native Land Court, had been declared to be the successors 
of the deceased. 5. That mortgages of shares made before the Act were 
good as mortgages of equal shares, although not made by a majority in 
value of the grantees ; but absolute conveyances of the same interests in 
fee by particular grantees after the Act, not by a majority, were not valid. 
6. That a contract with one of the grantees for the sole of one-ninth share 
(without any words as to all the estate and interest), on which part of the 
purchase money was paid before the Act, gave the purchaser an equitable 
fee-simple, and a conveyance after the Act passed the fee in one-ninth 
absolutely. 

KaBAITIAKA V, SVTTOV AND OXHEBS . .129 

NEGLIGENCE OF FELLOW -SERVANT—XaJotfrer—Jfamj^er—rJce- 
principal — Respons^ihility of truuter — Personal interference or negli* 
gence in employing servants — Pleading — General denial — Negligence 
— Beg. Gen, 1873, r. 2 (2) .] The plaintiff, employed as a labourer on a rail- 
way of which the defendants were possessed as contractors, was required to 
ride to his work in a truck so constructed as to be unfit to carry passen- 
gers safely when placed before the en^ne ; and the driver of the engine 
having driven it with a truck before it, in which the plaintiff was, at a 
dangerous speed, and the truck having oome in contact with some stones 
which obstructed the line, the plaintiff was thrown out and injured. G. 
was engineer and manager for the defendants, who live in England, of 
that portion of the line on which the accident happened, and permitted 
or authorized the mode in which the plaintiff was carried to his work. 
The defendants had a general agent at another place in the colony. 
Seld — 1. That G. was a fellow-servant of the plaintiff, and not a vice- 
principal, deputy master, or universal aeent; and that whether the 
accident was caused by his negligence or that of the driver, or by both, 
the defendants were not responsible to the plaintiff, in the absence of any 
proof of personal interference by them, or of negligence in the appoint- 
ment of the manager and engine-dri?er. 2. Although it is a general 
principle that a negligent act would not be treated as the proximate 
cause of damage if the damage would not have happened but for the 
intervention of other circumstances not attributable to the negligent 
person, yet, if the circumstances which intervened were such as would 
probably occur, the person guilty of the negligenoe would be responsible. 
8. A plea of genenl denial in an action for negligence, in NewZeAltnd, 

VOL. in.— Pabt 2. 24 
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puts ill iBflue not only tbe negligent act of the defendant, but also 
the fiicts or contract out of wliicli the duty arUee, for the breach or neg- 
lect of which he is sued ; and therefore the defence that the injury wis 
caused by a fellow-serTant of the plaintiff arises on that ple:i. 

McBridb 17. Henut BBoaDEif Aino Othebs (Trading as *' Jousr 

BROaDBN AND SOVS") . . . . . .271 

NONSUIT, Setting Aside : See Pkicticb, CiTil, 2, 8, 6. 

NOVATION: iSee Conibact, &c. 

NUISANCB, Continuance of: See RiPABiiir Bights. 

OATH, Form of : See Indictment, 4. 
OCCUPATION OF LAND : See Bifabian Bights. 

OCCUPY," Meaning of Word : See WiiL, 1. 
OBDEB : See JvDauENT ov Infbbiob Coubt. 

PEACE, Breach of : See Indictment, 8. 

PEBJUBY : See Indictment, 4, 5. 

FLEA, Embarrassing : See Cantbbbuby Bivebs Acts. 

Equitable : See CoNTBACT, 3. 

of Fraud : See Contbaot, 8. 

' General Denial : See NBaLiOBNCE. 

Set-off by Crown : See Cbown Bbdbess Act. 

Autrefois acquit : See Indictment, 6. 

PLEADING, Civil : See Tbttstbbs. 

1, -.^_.__ Joinder of causes of miction — Declaration for fraud and dam- 

age, or on breach of contract — Fraudulent representations — Facts and 
promises — Averment of falsity — Damage, connection with fraud — Aver- 
ment.2 Causes of action for money arising out of the same tran§action may 
be joined wliether they are ex contractu or ex delicto. A declaration, 
through embarrassing, may be sustained on demurrer if it aTerj enough 
to establish either fraud and consequent damage, or a breach of contract. 
A declaration founded upon false and fraudulent representations is not 
bad because one of the representations made along with statements of 
existing facts was of a promissory nature, and referred to something in 
futuro. Although an indictment for obtaining money by false pretences 
must directly aver the falsity of the statements, a declaration aTerring 
that the defendant " falsely and fraudulently " made representations, and 
by such false and fraudulent representations the ploiutiffs were induced 
to alter their position to their damage, is sufficient — (Distinguishing 
Oxenham t. Smgthe, 31 L. J. Ex. 110). A mere general statement of 
damage after an allegation of fraudulent representation is not sufficient ; 
but a declaration which, though somewhat vague in respect of the con- 
nection of the damage with the fraud, alleged that, in consequence of the 
defendant's fraudulent representations, the plaintiffs refrained from pro- 
secuting legal proceedings already commenced and of which the defend- 
ant knew, and that they sustained loss and were prejudiced in enforcing 
a claim, was held sufficient to put tbe plaintiffs to proof of actual damage 
directly consequent upon his fraud. 

Hentt and Othebs, Appellants; Holt, Bespondent • 20 

2. Demurrer aided hg Flea — Contract under Statute of Frauds, 4t 

— Names of contractors — Averment of signing contract — Co-owiters — 
Liabilitg of a portion of] A declaration stated that tbe plaintiff 
entered into an agreement in writing with six defendants, which was set 
out. The agrewnent purported to m mode between the plaintiff and tbe 
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thareholden of a oeiiain mine, and prorided that the plaintiff should do 
certain work in the mine ; and that the shareholders, in consideration of 
his doing the work satisfactorily, would allow him to take certain por- 
tions of the lode in the mine, and paj him a bonus. The declaration 
then arerred that the plaintiff commenced and in part performed the 
work, bat the defendants wrongfully proTented him from completing the 
work. One of the defendants did not plead ; the other fire pleaded that 
the six defendants and P.W. were, as the plaintiff well knew, the whole 
of the shareholders in the mine ; that the lode mentioned in the agi-ee- 
ment was embedded in the earth ; and that the agreement was signed 
and executed bj the six defendants only, but that there was no note or 
memorandum signed bj P.W. On a demnrrer to the plea, it was 
objected that the declaration was bad, under the Statute of Frauds, for 
not alleging that the agreement was signed by the defendants, or show- 
ing on the face of it wlio were the contracting parties. Seld — 1. That if 
the objection were otherwise a good one, the defect was cured by the 
allegation in the plea. 2. That it must be inferred, from the statement 
in tne declaration, that the six defendants were the shareholders men- 
tioned in the agreement. 3. That the defendants were bound by the 
contract with the plaintiff, although they professed to be dealing with a 
matter in which another person who did not join in the contract had an 
interest as co-owner ; and therefore the plea was bad. 4. That although 
it might be a good defence by a person sued on a contract that he entered 
into it on the understanding that other persons jointly interestod would 
become parties to it, but that they did not, such a detence did not arise 
on the declaration and plea in this case. 

Stbwabt akd Othxbs, Appellants ; Smith, Bespondent . . 92 

8. PLEADINQ- — Contract — Statute of Frauds — Signing hg agent — Ace^t- 
ance of propostd — Defect in declaration — Aider hg pleading overt and 
JlndingsJ] The declaration alleged that the defendant, J. H., made and 
signed an agreement set out. It was for the sale of sheep, and pro- 
fessed to be signed "pro J. H., K. H." The declaration stated that the 
plaintiff waa liady and willing to perform his part of the agreement, and 
all conditions were fulfilled ; bat the defendant refused. The defendant, 
besides a general denial, pleaded that he was always ready and willing to 
perform, but the plaintiff refused to perform. At a second trial the jury 
found that the defendant entered into the contract in the declaration set 
forth, axid that the defendant refused to perform the agreement ; and the 
plaintiff had judgment for the damages found by the jury. Seld, on 
error — ^1. That it sufficiently appeared on the face of the declaration that 
the memorandum of agreement was signed by the lawful agent of the 
defendant below, within the Statute of Frauds; and 2. That if the 
declaration was defecti?e for not distinctly ayening an acceptance by the 
plaintiff below of the proposal set out in the memorandum, yet, looking 
at the whole of the record, the defect was cured by the pleading oyer and 
the findings of the jury. Qu€tret Whether it might not be implied 
from the aUegations of the plaintiff's readiness and willingness to per- 
form his part of the agreement, and that all necessary conditions had 
been fulfilled, that the ]uaintiff had accepted the proposal. 

HABDiva V, Qalbbaith {In Error) . .121 



— Action for balance not realixed hg sale of distress — Deduc- 
tions of legal and proper charges — " Distress and Replevin Act, 1868," 
*. 6 — Facts primarg or evidentiarg — Meg. Oen,lB&6tr.76 — Miles v. Waitt 
(1 N.Z, Ap. Cas, 77).] The plaintiff (respondent) declared upon a con- 
tract whereby the defendant (appellant) promised to pay the plaintiff a 
sum of £176 (the amount due from the defendant to the pmintiff for 
rent;, or such part of that sum as should not be reali2ed by the sale of a 
distress leyied by him, and ayerred that £106 9s. 9d. only was realized, 
and claimed the balance. The defendant pleaded that £200 and upwards 
was realised by the sale of the distress, and, after deducting aU '* legal and 
proper charges/* there wa« enough to pay the plaintiff's claim ; and also 
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pleaded a let-offi daiming a balance in hie favour after deducting tha 
legal and proper chaigee. At the trial the plaintiff tendered in evidenoe 
an agreement entered into before the contract sued upon, respecting the 
mode in which the goode distrained were to be disposed of » which was 
admitted in evidence. If the charges incident to that mode of disposal 
were deducted, the plaintiff's claim was made out ; but if the chargee 
proTided bj ** The Distress and Beplevin Act, 1868," s. 6, only, were 
allowed, then the defendant's set-off was made out. Seld, That the 
agreement wss admisnble in CTidence to show the mode of realization 
contemplated bj the parties, in the contract sued on ; and that it was an 
eTidentiarj fact only, and not a part of the plaintiff's title or right of 
action, which roust bo set out in the pleadings within rule 76 and the 
decision in Mile* t. Waiit (I N.Z. Ap. Cas. 77). 

Stuachak r. Ltok ....... 67 

PLEADING OYER : See FLXADnra, CiTil, 3. 

PLEADING. Criminal : See Ikdictm bkt ; Peactics, Criminal. 

POLICY OF INSUBANCE : See Mibivb Iksvbakcb. 

POST OFFICE: SeeTo-Lis, 

PRACTICE, Ciril : See Appeal Covbt ; Plba EKBABBABsnta ; Cbowv 
RsDBBSfl Act, 1871. 

1. " The Juriee Act Amendment Act, 1871," *. Z— Verdict hy 

majority — Intimation of Jury — Improbability of agreement.'] Under 
*' The Juries Act Amendment Act, 1871," s. 2, which enables a Judge at 
a civil trial to receive the Tcrdict of fl?e-sixths of the jurj after the JU17 
hare retired for six hours, and have intimated to the Judge that thej 
hare considered their verdict, and that there is no probability of their 
being unanimous, it is necessary that the whole of the jury should join 
in the intimation ; and it was held that a verdict of eleren was wrongly 
received, when the Foreman had informed the Judge that one of the 
minority did not concur in the intimation. Per Prenderyast, C,J., 
Johneton, •/'., and Williame, J, ; dissentient, Qillies, J. 

WoBaAir f>. CuBL ....... 109 



— Nontuitf getting aside — Meg, Oen. 1856, r. 158.] Al- 



though, under rule 158 of the Reg. Oen. 1856, a plaintiff who is nonsuited 
has a right to go to trial again on the same issues upon pavment of 
costs, he is not thereby precluded from appealing against a judgment 
discharging a rule niei for setting aside the nonsuit, and for a new triaL 

Williamson, Appellant; Pbabcb, Respondent • 142 



Time for moving for new trial — Meg, Gen, 1878, 



r, S {2)^Nontuit a verdict for defendant.] Under Ree. Gbn. 1873, 
r. 2 (2), when there is no sitting in Banco within fourteen days 
after a trial, it is not compulsory on a party wishing to more for 
a new trial, to more at Chambers within the fourteen days. It is 
enough if the motion be made at the first sitting in Banco not 
less than three days after the conclusion of the sittings at which the 
trial took place. Semble — (1.) That as the Court has power to grant 
a rule nisi after the expiration of the fourteen days, a rule granted 
after the prescribed time, but before judgment signed, ought not to 
be discharged on the ground that the time had eUpsed. (2.) When 
leave to move is granted, and no time fixed, the same time should be 
allowed for moving as if leave had not been ^[ranted. Even if the plain- 
tiff could not have been nonsuited at the tnal because there were issues 
on which he was entitled to have the findins of the jury, yet where 
leave was reserved to enter a nonsuit or a veruct for the defendant, the 
Court may give judgment for either, as seems best to answer the justice 
of the case. 

HoBbidb e. BBoasiK Airs Othbbs • • • • 271 
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8a. PBACTIOE, Oiyil : Iniiiation of motion for new trial,'] Held, That, al- 
though a Jadge ought not to grant a motion to extend the time men- 
tioned in Beg. Q«n., 1873, r. 2 (2), for moring for a nevr trial, &c., yet, 
when an appLicatian was made on the subject in time, and the Judge 
treated it as the initiation of a motion, the hearing of which he post- 
poned, the motion might be heard after the expiration of the time. See 
Reg. Gen., 1877, r. 6. 

Wbbb v. National Bakk of New Zealakd . . 884 

4. ' Demurrer» — Several pleas — Judgments- several — Certi- 

flcaie.'] Demurrers to three pleas were removed from the Supreme 
Court to the Court of Appeal. The demurrer to the first plea was 
abandoned at the hearing. Tiio second plea was held good, and leare to 
reply was mnted. The third plea was held bad. The certificate of 
the Court of Appeal to the Supreme Court mentioned only the adjudica- 
tion oTerruling the demurrer to the second plea. A rule was afterwards 
obtained and made absolute for amending the certificate, by inserting a 
statement that the demurrer to the third plea was allowed. 

Bbooden and 0th BBS r. The Queen . . . t 802 

5. Reg., Oen. 1856, r. 158 — Appeal after nonsuit."] Al- 
though, under rule 158 of the Beg. Gen. 1856, a plaintifi* who is non- 
suited has a right to go to trial again on the same issues upon payment 
of costs, he is not thereby precluded from appealing against a judgment 
discharging a rule for setting aside the nonsiut, and for a new trial. 

Williamson, Appellant ; Feabce, Bespondent . . 142 

PBACTIOE, Criminal: See Indictment. 

Verdict — Recommendation to mercg — Special 

grounds — Forgery — Intent to defraud.] Semhle, The terms in which 
a juiy recommended a prisoner, whom they have found guilty, to mercy, 
are not to be taken as part of the verdict. On an indictment for forgeiy 
and uttering a promissory note, the jury first returned a verdict of guilty, * 
with a recommendation to mercy on the ground that he did not intend to 
defraud. The Judge told them to reconsider their verdict, and said, if 
they thought there was no intention at all to defraud, they ought to find 
him not guilty. The jury reconsidered their verdict, and found the 
prisoner guilty, but recommended him to mercy on various grounds, set 
out in writing ; the first being that there was no intent to defraud, as 
the prisoner believed he would receive money from home in time to meet 
the Bill. Held, That the recommendation to mercy did not qualify the 
verdict, and that the conviction was good. 

Bbgina V. W. L. Wabne ...... 1 

PBOHEBITION : See Besident Magistbate's Jubisdictiov, 1. 

PBOVINCIAL BATINa APPEAL ACT, 1871 : See Besident Magib- 
thate's Jubibdiction, 2. 

PBOVINCIAL LOCAL BOABD : See Besident Maqistbate's Jitbisdic- 

TION, 2. 

PBOVINCIAL EDUCATION BOABD ; See Will, 2. 

QUEEN, THE : See Ivicigbation Acts ; Cbown Bbdbess Act, 1871. 

BATE : See Bbsidbht Magibtbatb*8 Jubibdiction, 2. 
BECEIVING-, Larceny and : See Indictment, 2. 
BECOMMENDATION TO MEBCY : See 'PRkoriCE, Criminal. 
BBCONSIDEBATION OP VEBDICT ; See Indictment, 6. 

BECTIFICATION OF DEED: See Mabinb Inbubanob. 

— — — — ^— — ^— -^— Rectifying deed — Agreement.] In order 
to obtain a reotificatbn of a deed on we ground of a mistake at variance 
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with the agreement or intention of the putiet, it is neeetMry to give 
clear and incontestable evidence of the agreement or intention. Where 
it was sought to rectify a lease by introdacing an exception of certain 
roads, and the plaintiff was nonsuited at the trial, it was held that the 
Supreme Court was right in refusing to set aside the nonsuit and grant 
a new trial, as it appeared that, although there might hare been some 
evidence to go to the jury on the question of the agreement to make the 
exception, yet the evidence did not so clearly estaUish it that an English 
Court of Equity would have acted upon it. 

WiLLiAMBOK, Appellant ; Feabcx, Respondent . 142 

BEGUL^ aENEBALES : See IiIBT, ante (page xx.). 

BEPRESENTATION, not Contract: See Covtbaot, 2. 

BEFBESENTATIONS, FBAUDULENX : See Plbadzvo, Civil, 1 ; Gov- 

BESCISSION OF CONTBACT : See CovTRkct, 1. 

BBSn)BNT MAGISTBATE'S JUBISDIOTION : See ImiCTMMsr, 4, 5. 

1. — Corporation — Soad 

Board — Service of Summons — ProhibiHon.'] Besident Magistrates have 
jurisdiction over Corporations as well as individuals in reeled of causes 
of action within the 19th section of " The Besident Magistrates Act, 
1867." Where the dei^ of a Boad Board was served with a summons 
from a Besident Magistrate's Court, and appeared at the time of hearing 
and objected to the service of the summons and to the jurisdiction of the 
Besident Magistrate : ffeld, That the sufficiency of the service was a 
matter of practice and procedure within the jurisdiction of the Magistrate ; 
and that, even if he decided wrongly on that point, prohibition is not the 
proper remedy. 

Fatebsov, Appellant ; The MurDxriLLB avd BAiraioBA Boad 

BoABD, Bespondenta ...... 77 

2. Provincial Local Board 

Act — Rate — Corporation — Mis'election — Nullity — ** Appeals from Pro- 
vincial Bating Act, 1871 " — Invalidity of rate as whole."] Although by 
** The Appeals from Frovincial Bating Act, 1871," s. 9, the invalidi^ or 
badness of a rate as a whole does not avail to prevent the recovery of the 
rate in a suit, but parties aggrieved by it are confined to their right of 
appeal under the Act; yet a person sued in a Besident Magistrate's 
Court for a rate made under a Frovincial Local Boards Act may set up as 
a defence that the Board was not duly elected under the Act, and there- 
fore had no corporate existenoe enabling it to sue. 

Hawkx, Appellant ; Gbettown Local Boabd, Bespondenta 83 

BIFABIAN BiaHTS : See Gold Fields. 

■ — Occupation of land — Xvidence of seizin in fee 

— Diversion of natural watercourse — Artificial cuts — JStisement — 
Continuance of nuisances.'] Occupation of land, not shown to 
be unlawful, is primd facie evidence of seizin in fee. Actual 
possession of land, past or through which a non-navigable river flows, 
ffives the occupants riparian rights, irrespective of the nature of Uieir 
interest in the land. Where the water of a natural watercourse had 
been diverted into an artificial drain along certain land by the owner of 
iti but flowed out again from the lower part into its natural oonrse, and 
the defendants, subsequent owners of the land, obstructed the lower part 
of the drain and earned off the water throueh their own land, so that it 
no longer flowed through the natural course below to the plaintiff's land, 
as it had done before ; it was held that, although the plaintiff had no 
easement in the artificial drain, and the defendants were not bound to 
maintain it, yet as the plaintiff was by the acts of the defendants deprived 
of the use m water diverted out of the natural oonne into their ~ 
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and whiob, but for their aot8> would have reached his land, he was en- 
titled to recoTer in an action for the damage thereby sustained by him. 
As a general rule, an action will lie against a person who continues a 
nuisance which he did not create, if he has power to preyent its con- 
tinuanoe. 

Whitlook v. FABSoifs AND Anothbb .... 184 

BIYEBS : See Caktebbuby Biyebs ; (}old Fiblds ; Bipabian Bights. 

BOAD BOABDS : See Bbsidbnt Magistbatb^s JuBiflDiorioir, 1. 

BOBBEBY WITH VIOLENCE : See iNDioiMBifT, 6. 

SEBYANT : See Nbgligbncb. 

SEBYICE OF SUMMONS : See BESIDE^-T Magistbatb'b Jfbisdiction, 1. 

SET-OFF, Plea by Crown : See Cbown Bedbess Act, 1871. 

SETTINa ASIDE JUDGMENT OF INFEBIOB COUBT: See Judgment. 

SOLICITOB: See Tbusibes, 1. 

SOUTHLAND : See Wastb Landb, 2. • 

STAMP ACT, 1869, ss. 18, 19 : See Mabinb Inbubanob. 

STATUS, Pleading, Beg. Gkn. 1856, r. 74 : See Tbubtbbb, 2. 

SUMMONS : See Besidbnt Magistbate's Jvbibdiotion, 1 . 

SUPEBINTENDENT : See Waste Lands, 2. 

SUPBEBfE COUBT JUBISDICTION : See Mabinb Insttbance s Bbctivi- 
cation of Dved. 

TENANTS, JOINT AND IN COMMON: See Native Lands. 

TOLLS AND TOLL-QATES, Exemptions : 

— Wellington Provincial Toll-gates Acts, 1871, 

1872, 1878 — Exemption of vehicles employed in Her Majesty* s Service — 
Carriage of mails — Stage coaches — Exemption from second tolls on same 
day."] A proyision in a provincial Toll-gates Act, that no toll shall bode- 
manded or taken for any Tchicle which shall at the time being belong to 
Her Majesty or be employed in her service, appUcs only to cases where the 
Tchicle is exdusirely employed in such serrice. Therefore a carriage in 
which a person who contracted with the Postmaster-Gkneral of the Colony 
(under bond to Her Majesty) carried the mail*, and also carried passen- 
gers and goods for hire, is not exempt under the Act. A proviso exempting 
from toll any carriage repassing or returning on the same day, contained 
an exception of " yehicloi carrying passengers to and from any other 
places " in the usual business of passenger carriers. The words " other 
places*' were held (by a majority of the Court) to mean places other than 
the termini of the first journey ; and therefore a stage coach which went 
daily from M. to W., and back again from W. to M., was held not to be 
within the exception, but to be exempted by the proviso from a second 
toll. 

YoxTNG, Appellant ; Pebot, Bespondent . • .62 

TBUSTEES : See Natitb Lands Acts ; Will, 1, 2. 

1. __ 7}rust moneys — Surplus of mortgage — Payment to hold for 
ptMrties entitled — Notice of trust — Following trust moneys — Solicitor,'] 
H. B. mortgaged certain freehold and leasehold property to B. B., and 
afterwards conveyed the freehold to the plaintiffs, as trustees under a 
marriage settlement. H. B. became bankrupt. B. B. sold the freehold 
and leuehold property together under the mortgage, and paid the surplus 
over to W. B. to hold for the persons entitled in kw. S. and the execu- 
* tors of M. had respectiyely brought actioiis against H. B.| and recovered 
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j udements against him , of which memorials were registered. The pUuntiffs, 
as the trustees of the marriage settlement, and the defendant, as solicitor 
for the judgment creditors, claimed the surplus from W. B., who paid it 
OTcr to the defendant for his clients upon their rlaim, the defendant 
knowing of the existence of the marriage settlement, and of the plaintiffs' 
claim under it ; and the defendiint, with the assent of his clients, ac- 
counted for the surplus to his clients. Held^ That whatever might he the 
rights of the plnintitfs as against B. R., the mortgagee, and W. B., who 
took tlie money to hold for the persons eutitledbjlaw, the plaintiffs could 
not treat the defendant as trustee for them, and could not foUow the 
money paid to him as subject to a trust in their favour. 

Vbwbll r. BsAiTDOir ...... 126 

2. TRUSTEES—" Trustees Act, 1850," ss. 32, 34, and So— Appointment of 
new trustee — Orders vesting properly and right to sue ^Pleading — 
Status of plaintiff', Beg. Oen. 74 — Bill of sale — Demand^ default — Power 
to seize and sell without demand — Xew trial or arrest of judgment.^ 
The Reg. Gten. 1856, r. 74, requires that when a party sets up in pleading 
a personal status or legal cliiuracter in himself, ho shall state the facts by 
virtue of which he bccom^es invested with it. •* The Trustees Act, 1850 
(adopted in 1854), gives the Supreme Court, by sec. 32, power to appoint 
new trustees, and, by sees. 84 and 35, power, upon maldng any order for 
appointing a new trustee, either by the same or a subsequent order, to 
diroct that land shall vest, and that the right to sue for or recover any 
chose in action shall rest, subject to the trust, in the person who, upon 
appointment, shall be trustee. The declaration averred that, the trustees 
of a post-nuptial settlement having refused to act under it, the wife peti- 
tioned the Court for the appointment of the plaintiff as a new trustee in 
substitution, and for an onier vesting the property in the settlement men- 
tioned, and for vesting the right to sue for ehoses in action, in him ; and 
that the Court made an order that tlie property should vest in the 
plaintiff, as trustee, and that the right to sue should vest in him as trus- 
tee, subject to the trusts ; but it did not make any order appointing the 
plaintiff trustee in place of the others. The declaration was held bad. A 
bill of sale by way of mortgage provided for seizing and selling the goods 
after demand and default ; but also provided that the mortgagees, a 
Bank, might seize and sell without any notice if " they in any way con- 
sidered it necessary for the protection of their interests." Semhle, That, 
under tliis provision, the Bank, considering it necessary to seize, need not 
give notice, or make any demand. Sembie, That though the bill of sale 
stipulated that the Bank should not be liable for damage arising 
from acts or defaults of any person in seizing, removing, or managing the 
property, they might have been liable for loss by gross negUgence of 
persons employed. 

Webb r. National Bank op New Zealand (Limited) 834 

VERDICT : See Pbacticb, Civil, 1 ; Pbactiob, Criminal. 

Improper Reconsidering : See iKDioncEiTT, 6. 

VICEPRINCIPAL : See Neomgence. 

WASTE LANDS BOARDS APPEAL ACT, 1867. 
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Waste Lands Board 



Appeal Actj 1867," **. 6 and 4 — Case for opinion of Supreme Court — 
Appeal Court — Costs."] There is no appeal to the Court of Appeal from 
an opinion given by the Supreme Court on a case stated under the Waste 
Lands Boarda Appeal Act, s. 6, which is made binding on the Board. 
Where the respondents refnintd. from objecting to leave being granted by 
the Supreme Court to appeal in such a case, and acted upon it, the Court 
of Appeal refused to give them coste on dismissing the appeal. 

Macintosh, Appellant; Waste Lands Board ov Southland, 

Respondents ....... 90 
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WASTE LANDS. 

1. CA^TEUBVKY^Canterbvr^ Waste Lands Regulaitons 

— Rural land — Pre-emptive right : Exercise of, at different times — 
Form and quantity.'] Under the Canterbury Waste Lands Regulations 
it is not necessary to exercise a pre emptive right to rural land at once 
over the whole block to which it applies ; but the owner of it may exercise 
such right from time to time in respect of such portions as may be in- 
cluded in the applications of other persons to purchase — and that, too, 
although the portions in que^stion do not comply with the Regulations 
respecting form and quantity. 

Sib J. C. Wilson, Appellant ; Thb CAirrBSBUBY Waste Lands 

BoABD, Respondents ...... 259 

2. SOUTHLAND—" Southland Waste Lands Act Amend- 
ment Acty 1873," *. 6 — Land not sold on deferred payments — Waste 
lands — Runs under license — " Southland Waste Lands Act, 1865," *. 74 
— Power of Superintendent — Consent of Council — Ordinance or Pro- 
clamation — Certainty of lands selected.'] Under the 5th section of 
"The Southland Wa.s*te Lands Act Amendment Act, 1873," which era- 
powers the Superintendent of Otago, with the advice and consent of the 
Provincial Council, to set aside lands for sale on deferred payments, to be 
dealt with according to the provisions embodied in sections 47 to 64 in- 
clusive of "The OtHgo Waste Lands Act, 1872," lands may be so set 
aside and dealt with which have been classiGed as agricultural lands 
under the 3rd section of the Act of 1873, and which are comprised in 
runs in respect of which there are subsisting pasturage licenses under the 
74th section of "The Southland Waste Lands Act, 1865." It is not 
necessary for the Superintendent, under the 5th section of the Act of 1873, 
to have the consent of the Council by way of Ordinance ; but he may 
exercise the power, even while the Council is out of Session, by Proclama- 
tion, pursuant to a resolution of the Council made during tiie Session, 
after a Message from him to them. — Prendergast, C.J., dubitante. A 
resolution of the Council in Session requested the Superintendent to set 
aside various parcels, one being described as " On Run 1 59, in one or more 
blocks, an area in the afrgregate not exceeding 960 acres." The Superinten- 
dent, by Proclamation, set aside 960 acres, more or less, on Run 159, 
describing the land by metes and bounds. Held, per Johnston, J., and 
Williams, J., That it must be taken that the Council advised and con- 
sented to the setting aside of the particular piece of land described ; 
Prendergast, C.J., doubting whether the Superintendent had exereised 
the powers conferred on him in a sufficiently strict manner. 

MoBiBON AND OTHERS 17. Peabson AND Othebs (Waste Lands. 

Board, &c.) ....... 161 

WATERS : See Gold Fields ; Riparian Rights ; Cantbbbuby Riters. 

WELLINGTON: See Tolls and Tcll-gates. Education Acts: See 

Will, 2. 

« 

WILL, Construction. 

1. " Occupy " — Management of farm by trustees or 

cestui que trust.] A testator gave and devised his real ^nd personal 
estate to his executors in trust to set apart a portion of the pergonal estate 
to pay the expenses of a farm, including G-., and land purchased by 
testator, and to hold the real and personal estate in trust to permit his 
widow to occupy the same and receive the proceeds during widowhood ; 
and directed the trustees, out of the personal estate (and, if necessary, by 
sale of part of the real estate), to purchase the fee-simple of O. as* soon 
as they could. The trustees purchased the fee, and for some time kept 
the management of the real and personal estate ; but the widow after- 
, wards went to reside at G., and claimed the right to manage the land 
without the intervention of the trustees. Held, That the widow was 
entitled to manage the land, being responsible to the trustees for carrying 
VOL. III.— Part 2. 25 
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on the farm properly, and bound to account only as a tenant for life. 
The word " occupy ' was sufficient to gire an equitable interest for life 
or during widowhood, as the intention of the testator to gire exclusive 
management to the trustees was not sufficiently expressedi within the 
doctrine laid down by Kirkman t. Brook (11 Bear. 273). 

Bbidoe A17D Amotheb, Plaintiffs ; Mary Fobbmak Ain> Othebs, 

Defendants ....... 41 

2. WILL, Construction — Bequest to Charifif — School under authorify of 
Provincial Qovemmeni — Provincial ICducalion Acts, Wellington — 
" General Education Boards Act, 1876 " — Transfer of powers of Board . 
for Province to Board for District — Cy-presJ] A testator left property to 
trustees for the use of his wife and sister for life, and after their decease on 
trust to convey all unsold property, securities, and money, absolutely to 
" the trustees, managers, governors, directors, or committee of any publio 
institution or institutions as may then be established in Wanganui under 
the authority of the Government of the Province of Wellington for 
educational purposes, the property to be appropriated to the education of 
European children, or descendants of £uroppan6,in any such institution.'* 
The widow, who outlived her sister, died in October, 1871. At that time 
a school existed in Wanganui, the buildings for which had been erected 
partly by public subscription, portly by funds of the Provincial Govern- 
ment. It was inspected by the Provincial Government Inspector, and 
was taken under the control, first of a committee elected under a 
Provincial Act of 1855, and afterwards of the Education Board, created 
by a Provincial Education Act of 1871. After action brought for 
administration, '* The General Education Boards Act, 1876," was passed, 
which constituted the Board of the Wellington District a Board under 
the Act, and vested the property of former Boards in the Boards con- 
stituted under the Act. A suggestion to that effect being entered on the 
record, the Court ordered the Education Board of the District of Wel- 
lington to be substituted as defendants for the Education Board of the 
province ; and decreed that accounts should be taken, and the personal 
estate, ofter deduction of debts and costs of parties as between solicitor 
and client, should be conveved to the Education Board of the District of 
Wellington, on trust to be appropriated by the Board to the education of 
European children, or children oi European descent, in some school to be 
established under the authority and control of the said Board in the town | 
of Wanganui, in the Provincial District of Wellington. 

Habbison V, Reid ....... 353 
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